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(i) 


QUESTIONS PRESENTED 


(1) Does the provision of the Fifth Amendment to the Constitu- 
tion that no person shall be held to answer for a capital or otherwise 
infamous crime, unless on a presentment or indictment of a Grand Jury, 
prohibit a proceeding under Title 2, Section 123, of the District of Co- 


lumbia Code charging the commission of a criminal abortion. 


(2) Where a physician, after indictment, trial and acquittal, is 
proceeding under Title 2, Article 123 maintainable upon the charge that 
he committed the offense involved in the criminal trial, or is the pro- 
ceeding to be barred upon plea of res adjudicata or collateral estoppel, 


where the charges, parties and evidence are the same. 


(3) If the term ‘guilty of misconduct’ is sufficient upon attack for 
vagueness and uncertainty, by exposition through a criminal abortion 
statute, does not due process of law contemplate antecedent and prior 
criminal conviction, and if not, does the statute then become unconstitu- 
tional for uncertainty and lack of a statutory standard. 


(4) Whether a finding by the District Court for the District of 
Columbia that appellant, a licensed physician, performed an abortion 
upon a woman, is erroneous as a matter of law, where the finding is 
made despite his acquittal in a criminal proceeding and not upon evidence 


clear and free from doubt. 


(5) Whether the trial court committed reversible error upon a 
trial of appellant charging the commission of a criminal abortion, where 
the issues agreed at trial were altered without sufficient cause, the 
limitation of relief contained in said pretrial proceedings was ignored 


and prejudicial evidence, admittedly inadmissible, was received. 


(6) Granted the existence of two remedies, both of which afford 
the same relief, may be separately pursued, does the pursuit of one to 


an adverse decision, preclude relitigation of the same issues merely 


because the second remedy is less demanding. 


JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE 
STATUTES INVOLVED 
SUMMARY OF ARGUMENT 
ARGUMENT 


CONCLUSION 


TABLE OF CASES 


Barsky v. United States, «U.S. 

Coffey v. United States, 116 U.S. 436 

Czarra v. Board of Med. Sup's, 25 App. D.C. 443 
Daitz v. United States, 4 FDR 472 

Helvering v. Mitchell, 303 U.S. 391 

Hoag v. New Jersey, 356 U.S. 465 

In re Adrians, 28 App. D.C. 515 

Keller v. Pot. Elec. Pow. Co., 261 U.S. 428 
Kemp v. Board of Med. Sup's.,__—App. D.C. 
Ladrey v. United States, 261 Fed. 2nd 68 

Sealfon v. United States, 332 U.S.575 

United States v. LaFranca, 282 U.S. 568 

Yates v. United States, 354 U.S, 298 


TREATISES 


3 Moore's Fed. Civ. Proc. 1165 


6, 8, 9, 11, 


UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 15, 387 


LEWIS L. WAYNE, 
Appellant, 


COMMISSION ON LICENSURE TO PRACTICE THE 
HEALING ARTS IN THE DISTRICT OF COLUMBIA 


Appellee. 


——_—_—_— 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This cause comes to this Court on appeal from a judgment, revok- 
ing appellant's license as a physician, entered in the United States Dis- 
trict Court for the District of Columbia, dated June 10, 1959. Timely 


notice of appeal was filed and the record Seasonably docketed in this cause, 
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Jurisdiction for this appeal is to be found in the provisions of Title 
XXVIII, Section 1201, et seq., of the United States Code, as revised. 


STATEMENT OF THE CASE 


Appellant, a duly licensed physician, was charged in the complaint 
below with being "guilty of misconduct", to wit: that he had performed 
a criminal (J.A. 3.) abortion on one Fleecie Lovelace.! Prior to the 
institution of this cause, the United States Attorney had instituted a crim- 
inal proceeding against appellant, Criminal Number 465-56; the indict- 
ment in that case charges the identical offense spelled out in the com- 
plaint here (Plff's Ex. #1), and using the same phraseology. Appellant, 
prior to trial, raised the issue of constitutionality of the statute as em- 
ployed in the instant proceeding; also with reference to the lack of a 
statutory standard, if the term 'guilty of misconduct' were interpreted 
to permit a proceeding without a prior finding of 'guilt'. By pre-trial 
statements, incorporated into an order, the issue was limited to a re- 
quest for "a suspension" of appellant's license, (J.A. 5  ) the testi- 
mony at the Criminal Trial was agreed upon as the evidence to be adduced. 
The Trial Court however, at trial time, halted the hearing, allowed 
plaintiff below thirty (30) days to furnish names of witnesses so as to 
permit their testimony. No reason was given for this extraordinary 
development, nor were any witnesses produced who were not originally 
available and whose testimony by and large was not already of record. 
The acquittal of appellant and the termination of Criminal Cause 465-56 
were judicially noticed as was the identity of the charge concerned in the 
two (2) proceedings. 


Subsequently, Fleecie Lovelace testified that she had gone to ap- 
pellant because she had misssed a menstrual period and had secured 
some pills, prescribed for her and delivered from a pharmacy. Later 
a refill was also prescribed and similarly delivered. Thereafter she went 


a third time, when diagnosis of pregnancy was possible, and upon exam- 


The charge is laid in the language of the Criminal Statute. Title 22, Section 
201, D.C. Code. 


3 


ination her suspicion was verified. She requested an abortion and appel- 
lant agreed to perform it for Two Hundred ($200.00) Dollars (J.A. ) 
She testified she got the money from a boy friend and appellant inserted 
some jelly. That later, before the foetus came, she became ill and pain- 
ful and called appellant, who came, placed his hand on her body and told 
her she would be all right. 


Her pains increased, became severe, and appellant never returned, 
whereupon, she went to D. C. General Hospital (J.A. 22). After admis- 
sion, she gave a history of a miscarriage, but the doctor refused to accept 
her statement, and suggested that she name the doctor who had performed 
an abortion on her. She said she was informed she would get no relief 
from her pain, nor would she receive treatment until she told the police 
the name of the doctor. She acceded to their demands and was treated 
(R. Pg. ), 


The doctor who treated her said her condition, when first 
examined, gave earmarks of miscarriage but from the history which he 
took, he diagnosed an "incomplete abortion" and that he made no such 
condition that she name a doctor to the police and she gave no history of 
a miscarriage; that her statements in these regards were false (J.A. 

). He also stated that the condition was consistent with a self- 


induced abortion or miscarriage. 


During the course of the trial the Court permitted a police officer 
to testify, over objection, that he went to the appellant's office, while it 
was in the process of renovation (J.A. 30 ), that the office was dirty 
and of the presence of dust and debris. In addition the officer was also 


permitted to testify that he interviewed several prospective patients who 


came to the office (although appellant was not present or expected) and 


related what their purpose was in coming to his office, without being 
able to produce, or even identify such alleged prospective patients. 
(J.A. 31). Appellant's objections to the maintainance of the cause 
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below because of the provisions of the Fifth Amendment, the prior 
adverse determination of the issues and the vagueness of the statute 
upon which the instant proceeding was based were overruled upon 


motion, and not covered in its findings of fact or conclusions of law. 


STATUTES INVOLVED 


Title 2, Section 123, D. C. Code (1951 Ed.) 


The District Court of the United States for the District 
of Columbia, sitting as a court of equity, may suspend or 
revoke any license issued and any registration effected un- 
der this chapter, upon evidence showing to the satisfaction 
of the court that the licentiate or registrant, as the case 
may be, has been guilty of misconduct or is professionally 
incapacitated. 


Title 2, Section 131, D. C. Code (1951 Ed.) 


If a person licensed or registered under the provisions 
of this chapter'be convicted in the District Court of the 
United States for the District of Columbia of any felony, 
the court, without further hearing or procedure, may sus- 
pend for such time and under such conditions as it deems 
proper, or may revoke, the license or registration of the 
defendant, in addition to imposing any other penalty provid- 
edbylaw. .." 


py 


itle 22, Section 201, D. C. Code (1951 Ed.) 


Whoever, by means of any instrument, medicine, drug 
or other means whatever, procures or produces, or attempts 
to procure or produce an abortion or miscarriage on any 
woman, unless the same were done as necessary for the 
preservation of the mother's life or health and under the 
direction of a competent licensed practitioner of medicine, 
shall be imprisoned in the penitentiary not less than one 
year or not more than ten years; or if the death of the moth- 
er results therefrom, the person procuring or producing, or 
attempting to procure or produce the abortion or miscar- 
riage shall be guilty of second degree murder. 


5 


Amendment V to the United States Constitution 


No person shall be held to answer for a capital, or 
otherwise infamous crime, unless on a presentment or 
indictment of a Grand Jury, except in cases arising in 
the land or naval forces, or in the Militia, when in actual 
service in time of War or public danger; nor shall any 
person be subject for the same offence to be twice put 
in jeopardy of life or limb; nor shall be compelled in any 
criminal case to be a witness against himself, nor be de- 
prived of life, liberty or property, without due process of 
law; nor shall private property be taken for public use, 
without just compensation. 


SUMMARY OF ARGUMENT 
(1) 


Appellant was indicted and tried upon a charge that he had per- 
formed a criminal abortion on one Fleecie Lovelace. He was acquitted 
after a trial and a verdict of not guilty was rendered by a jury in the 
Criminal Branch of the Court below. Subsequently the instant proceed- 
ing was instituted by the same United States Attorney, who conducted 
the criminal prosecution. The charges are outlined in identical language. 
It is clear and conceded that the only misconduct alleged in each proceed- 
ing was the commission of the identical criminal abortion. All issues in 
each case were the same. Your appellant says that his acquittal in the 
criminal case, foreclosed the criminal branch of the Court from revoca- 
tion of appellant's license in as much as it was a part of the penalty or 
punishment it might impose in the criminal proceeding, and that the sub- 
sequent trial for the identical offense by civil process contravenes the 
injunction of the Fifth Amendment that "no person shall be held to answer 
for a capital or otherwise infamous crime, unless on a presentment or 
indictment of a grand jury." 


(2) 


The issues in the criminal and civil prosecution are identical 
and where this issue is tried between the same parties the prior adjudi- 
cation forecloses further trial of the identical issues either upon the 


doctrine of res judicata or collateral estoppel. 


(3) 


The decision of this Court in Ladrey v. United States iS. 


App. D.C. , 261 Fed 2nd 68; although not affirmatively passing on the 


constitutionality of Title 2, Section 123 of the D.C. Code in digressing 
suggests that the term "misconduct" is sufficiently certain because it 
is capable of 'exposition' by reference to misconduct as described in 
the criminal statutes. Appellant suggests that such a criterion, while 
unduly severe, if constitutionally permissible, contemplates prior 
conviction in a criminal proceeding. Otherwise, exposition would be 
accomplished by reference to some less readily ascertainable stand- 


ard, making the statute vague for uncertaintly and unconstitutional. 


(4) 


The evidence against appellant consisted of the uncorroborated 
testimony of a thrice pregnant, unwed female whose accusatory state- 
ment was exacted from her, while in extremity of great pain by dang- 
ling, but withholding, relief from pain, or treatment, until she had 
repudiated a prior non-accusatory statement and named a doctor as 
an abortionist. The prior statement made that she had a miscarriage 
having been withdrawn, the attending physician made a diagnosis of a 
criminal abortion based on the statement procured in this medieval and 
callous fashion, although, otherwise her condition was consistent with 


a non-criminal abortion, and with her first non-accusatory statement. 
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The case for the plaintiff, if maintainable at all should be clear and 


convincing and not rest upon evidence uncorroborated, except by the 
confessed parties to a criminal conspiracy, where the charge made 
is that of felony in which she allegedly connived and procured. 


(5) 


The trial court erred in altering the pretrial order in respect 
to the issues, quantum of relief sought and procedure without any 
reason except the unadorned request of the United States Attorney. 
The entire purpose of pretrial proceedings is to limit the issues and 
determine the relief so as to promote the expeditious disposition of 
litigation and reduce the tedium, expense and burdens of litigation 
about which purpose the rules were specifically designed. To render 
them nugatory without reason or sufficient cause is arbitrary and con- 


trary to law. 


(6) 


Appellant was acquitted of the identical charge in the criminal 
proceeding conducted by the United States Attorney and it was within 
the jurisdiction and power of another branch of the court below to 
revoke the appellant's license. Upon the adverse determination of 
that suit the power of the Court to pass the identical order entered 
in the cause below ceased and determined. The opportunity to reliti- 
gate the same issues, rehear the same evidence and to enter an order 
in a subsequent proceeding belies the principle that there should be 
an end to litigation. It is difficult to conceive that the sovereign 
should have two chances to brand appellant as guilty of performing 
a criminal abortion on Fleecie Lovelace, so that it first can try to 
prove it beyond a reasonable doubt to a jury of his peers as required 
by law and custom, and failing that to try again to judicially brand 
him her criminal abortionist, but this time, without a jury, and upon 


less probative proof. 


ARGUMENT 
(1) 


The undisputed facts are that appellant was indicted for the offense 
of abortion as defined in Title 22, Section 201 of the D.C. Code (1951 Ed.) 
and upon trial was acquitted by verdict of a jury. The instant proceeding 
charges that he is 'guilty' of misconduct, in that he committed the crim- 
inal abortion for which he had been acquitted. The statute upon which 
the present proceeding was initiated is Title 2, Section 123. The com- 
plaint, incidently, spells out the offense of abortion in identical language 
with the indictment in the criminal cause. Consistently the judgment of 
the Court recites that he is guilty of performing the abortion and enters 
an order revoking his license. The gravamen of each proceeding is the 
commission of the same criminal offense and the end product of each 
proceeding is that appellant, a physician, in the discretion of the court, 
may have his license revoked or suspended, in the event of the success 
of the moving party. Appellant contends that in any event, he is being 
held to answer for a criminal offense, and while the criminal proceed- 
ing was constitutionally proper, the instant proceeding offends the Fifth 
Amendment which inveighs against a citizen being held to answer for 
such an offense, save upon presentation or indictment by a grand jury. 


While State cases have permitted the procedures employed in 
this cause, where they were not inhibited by the provisions of the Fifth 
Amendment to the Constitution, other states, who have adopted the Fifth 
Amendment, or similar language, invariably require conviction as a 
condition to the revocation of a physician's license upon the charge of 
the commission of an abortion.! Up until Ladrey v. United States, 261 
Fed. 2nd 68, decided by this Court, cases of the revocation of a physi- 


cian's license were preceded by conviction criminally, of some offense,2 


1 See Statutes in Connecticut, Ilinois, Maine, Vermont, Pennsylvania, Ohio, 
South Carolina. 

4 Czarra v. Board of Med. Sup's 25 App. D.C. 443; Kemp v. Board of Med. 
Sup's. App. D.C. __«. 
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In that case however, this court, in digressing, justified the constitution- 
ality of the statute upon which this proceeding rests, by alluding to the 
exposition of the word 'misconduct' by reference to the abortion statutes 
the substance of which was charged in the complaint in that case, as in 
the case at bar, with the identical particularity employed in the indict- 
ment here concerned. It would seem that if the statute here involved 
depends on reference to the criminal statutes to supply the necessary 
constitutional standard that it would be implicit that the judicial estab- 
lishment of the fact that the criminal statute was violated would require 


prior and successful criminal prosecution. 


The reason for this provision, in the Fifth Amendment, is to 
prevent the ventilation of charges of a degrading and reprehensible 
nature, which for didactic convenience, we call crimes, except upon 
prior investigation by the citizenry as contradistinguished from officials. 
It would be naive to say that the framers of that provision did not con- 
template that attorneys for the sovereign, its agents, agencies and even 
Judges, were to be excluded from its membership and its deliberations 
through oversight. Here the ventilation and judicial judgment is ac- 


complished by the very process the amendment was designed to prevent. 


(1) 


The proceeding in the Criminal Cause? and in the instant civil 
cause have common parties, issues, evidence and common relief with- 
in their jurisdictional permit. While it is true that in the criminal pro- 
ceeding imprisonment in the penitentiary was possible and beyond the 
power of the Court in the instant cause, the judgment entered in this 
cause was statutorily authorized in each one. This Court in Ladrey 
v. United States, supra, has said that the remedy here attempted to be 
employed was ‘an additional’ one, but did not specifically authorize the 


? The identity of the causes is undenied in the pleadings. 
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pursuit of both in the event of the adverse determination of the first 
selected. In fact such a course of conduct has appellate displeasure 4 
There can be no doubt that the issue in each case was identical for the 
record in each is the same, and if anything somewhat less compelling 
in the instant cause.5 From the point of view of the plaintiff, the 
issue as to whether appellant committed the abortion was certainly 
adversely determined in the criminal proceeding, and as such, and 
in as much as it is the ultimate fact which is critical, it would seem, 
on principle, that the sovereign, either by the doctrine of collateral 
estoppel or res adjudicata, would be prevented from relitigating the 
same issue, to achieve an end which was placed beyond its reach and 
that of the Court by the prior adverse judgment. In Yates v. United 
States, 354 U.S. 298, 1 Fed. 2nd. 1356, 1385 the Court said: 
"A party may be precluded under the doctrine of 
collateral estoppel from attempting to prove a 
fact he sought unsuccessfully to prove in a prior 
action.” (Citing Sealfon v. United States, 
332 U.S. 575) 

The invocation of the doctrine of res adjudicata and/or collateral 
estoppel in a civil case upon a prior determination of a criminal pro- 
ceeding involving the same issue is not without substantial precedent. 

Coffey v. United States 


116 U. S. 436 
29 L. Ed. 684 


United States v. LaFranca 
282 U. S. 568 
75 L. Ed. 551 
Nor did Helvering v. Mitchell, 303 U.S. 391, alter the rules 
announced, for the Court was particular to differentiate the decisions 
in the cases above referred to at the end of its opinion. Most of the 


* In Hoag v. New Jersey, 356 U.S. 465, 2 L.Ed.913 the Court said: (The pre- 
vention of a retrial of the same issue serves to) 'eliminate expense, waste, pos- 
sible inconsistent results of duplicatory litigation.' 


: Such particularization is possible under the Criminal and Civil Federal Rules. 
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cases, seemingly adverse, may be distinguished by an overriding con- 
sideration for the collection of revenues, without which the government 
cannot endure. The suggestion that the difference in proof required in 
the two proceedings prevents the application of the rule puts the cart 
before the horse. The reason for the difference in proof springs from 
the social, political and judicial reflection of a democracy's reluctance 
to stigmatize a citizen with the opprobious taint of criminality. To 
convert this protective shelter into a deceitful instrument by which a 
citizen is stripped of its benefits makes a mockery of the protection 


seemingly afforded. 


(iI) 


It is the suggestion of appellant that if Title 2, Section 123 of the 
District of Columbia Code is constitutional, and the word 'misconduct' 
is in fact capable of exposition by reference to the abortion statute (at 
least in cases where abortion is substance of the misconduct), with 
supplementation through provisions for particularization under appro- 
priate federal procedural rules,§ it would appear that a readily available 
standard may be implicit without physical inclusion in the statute itself. 
If this be so, then misconduct must be interpreted to mean any conduct 
proscribed by statute in the District of Columbia or elsewhere.” The 
statute, however, erects the concept of guilt in connection with this 
misconduct. If then, it is constitutionally necessary to equate miscon- 
duct with criminal offenses as they are defined by the statutes of all of 
the states, due process would seem to require that a showing of guilt in 
this regard must contemplate an antecedent establishment of guilt as 
that concept generally imports. Any other rationalization would require 


6 Such supplementation is also possible, if sparingly permitted under the 
criminal rule. 


q The court in Ladrey, supra, infers that the statute has such latitude which 
Title 2, Section 131 lacks. 
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a local physician to be familiar with laws generally so as to avoid the 
charge upon alleged crimes permissibly initiated by a local policeman, 
while the jurisdiction of incidence, the sole interpreter of its statutes, 
would find its courts risking uncontemplated federal judicial competition. 


While the suggestion has been made that it would be entirely pos- 
sible to revoke a license for some trifling misdemeanor, such a statute, 
because of its undue severeity, bears repeatable if grudging approval. 


Barsky v. Board of Regents 
347 U.S. 442. 


However, if the above is not the rationale of Ladrey v. United 
States, supra, and guilt of misconduct has no connection with the defini- 
tive misconduct set out in criminal statutes, the possibility of eventual 
exposition through the discovery process which necessarily awaits the 
preferment of the charge, is of little or no value to a physician, who till 
then must act in the blind, so to speak, and is a virtual surrender to the 
plaintiff of a non-delegable legislative power. Whatever may have been 
the intent of Congress, sucha surrender, if it exists, was. certainly 
unintentional, inadvertent and unconstitutional. In this vein it is diffi- 
cult to adopt any view except that first suggested, lest the statute fall 
for vagueness and uncertainty. : , 

Cf. Czarra v. Board of Regents 
(supra): 

In the area of constitutional sufficiency of the statute under which 
the proceeding is brought, and upon challenge for vagueness and un- 
certainty, the possibility of determining, even with great accuracy, what 
the pleaders view of misconduct is of no moment. 


(IV) | 


The testimony upon which the establishment of the charge must 


spring comes from one Fleecie Lovelace. The evidence shows that she 
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is a thrice pregnant, unwed mother of two children. Upon her applica- 
tion for admission to D. C, General she stated that she had had a mis- 
carriage, not produced by an abortion (J.A. ). She further testified 
she was in excruciating pain, but that despite this disclosure she was 
informed by the admitting physician that she could get no relief from 
the pain, nor could she get any treatment until she informed the police 
the name of the doctor who had performed an abortion on her. At this 
time she informed the police that appellant had performed an abortion 
on her.® Appellant admitted treating her and gave her some medication 
which, appellant says would not, and the patient admitted, did not cause 
an abortion. Their stories differ only as to the fact that she says he 


performed an abortion on her, which he denied. 


Her testimony, however, about withholding treatment was denied 
by the attending physician, and her testimony in this particular was 
branded by him as a falsehood. (J.A. ).9 Further testimony showed 
that the only basis for his diagnosis of a criminal abortion was in the 
history that the patient gave and her condition, otherwise, it was con- 
sistent with that obtaining upon a miscarriage or a self-induced abortion 
(J.A. ). The patient's boy friend, also testified that he had given 
the patient Two Hundred ($200.00) Dollars, prior to the date of the 
alleged abortion (J.A. ). Although the patient is not indictable 
for abortion, even upon her participation, yet she is an accomplice in 
the alleged conspiracy with her boy friend, and as such their stories 


are in this connection suspect. 


The unwholesome alternative as to who committed perjury in an 


indispensable area of the plaintiff's proof does not achieve that clear 


8 If her story is true about, then that of the physician is untrue, and it would 
be naive to assume that police insistence upon the accusatory statement would 
restrain itself with less than one legally complete for their obvious purpose. 


If her story is untrue, then the probative worth of the single witness to the 
alleged abortion is a perjurer. 
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and convincing character which was necessary to put appellant to any 
defense. It is your appellant's contention that his prior acquittal, the 
unconscionable extraction of an accusatory statement from a woman on 

a bed of pain, or her perjury in this regard leaves little opportunity to 
justify the appellee's case so as to sustain the trier of the fact who it may 
seem to have been convinced by their demeanor, even if he must have 
been dismayed by the substance and plain meaning of their words. In 
addition this Court is not as narrowly restricted in its review of evidence 
in an equity proceeding. Keller v. Pot. Elec. Power 261 U.S. 428; 67 L 
Ed. 731. 


No documented reference need be made to the care that should be 
exercised before the entry of an order revoking a physician's license; 
the evidence should be established by a preponderance of satisfactory 
evidence and should be clear and free from the doubt attending the proof 
offered, which admonition more than likely acquitted him in the criminal 
cause, 

_Inre: Adrians 28 App. D.C. 515 


The lack of adequate findings of fact and conclusions of law make 
a true appraisal of the trial Court's position difficult. It left undeter- 


mined issues presented. 


(V & VI) 


By pretrial order and the statement of the parties incorporated 


therein (J.A.7, 8), it was agreed that the issue was the suspension of 


appellant's license, and that unless notice of an intention to call witnes- 
ses was given within ten (10) days of the order the case would proceed 
on the record produced in the criminal trial. No such notice was given 
and after trial was started, a witness was called by appellee to which 
appellant objected. Without requiring justifiable explanation or reason 
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therefor the Court at the request of the appellee suspended the trial, 
continued the case for thirty days and permitted the designation of such 
witnesses as appellee felt necessary. A substantial list was given 
including the name of appellant. Only two were used and their testi- 
mony was substantially similar to that adduced at the criminal trial. 
See appellee's exhibit (the transcript of record of the criminal trial). 
Despite these proceedings the appellee offered and the Court received 
the entire criminal transcript in evidence. No. reason appeared 

for this departure from the pretrial order and understanding. Appel- 
lant was prepared to meet the legal issues the pretrial order framed. 
The alteration of the pretrial order, without substantial reason, is for- 
bidden by the Rules. 


Daitz Flying Corp. v. United States, 
8 FDR Serv. 16,23 


4 FDR 372 
3 Moore's Fed. Pro. Pg. 1126. 


Other clearly inadmissible evidence of the intentions of persons 


seeking appellant as a physician (during a period of time his office was 
undergoing repairs, with allusions to the dirty condition then obtaining) 
were admitted over objection, upon the theory as he was sitting without 
a jury, he would allow but disregard the inadmissible testimony. 
However, it is highly improbable that the inadmissible testimony, high- 
ly prejudicial in its nature, was rejected before its impact and signif- 
icance was felt and in the delicate balance of the case as presented it 
is impossible to say that every vestige of such evidentiary impropriety 
was removed by the Court's intention. The only acceptable ruling 
was to order its exclusion, not its Ciceronian reception and private 
rejection. 
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CONCLUSION 


Wherefore, your appellant urges that the judgment entered below 


be reversed. 


Respectfully submitted, 


HENRY LINCOLN JOHNSON, JR. 


626 Third Street, N.W. 
Washington, D. C. 


Attorney for Appellant 
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Summons, copies (1) and copies (1) of Complaint issued. 
Served 4-17-57. 


Answer of defendant to complaint, c/m 5-15-57. App. Henry 
L. Johnson, Jr. ; 


CALENDARED (N); filed. 


Motion of pltff. for preliminary injunction, or in alternative 
to advance, c/m 1-22-58 P&A; Affidavit; MC 1-23-58; 
filed. 


May 25 


June 5 
dune 5 


June 10 
July 21 
July 21 
July 27 
Aug. 10 


Aug. 10 
Aug. 21 
Oct. 7 


Oct. 19 


Oct. 19 
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Proceedings 


Opposition of deft. to motion for injunction etc. c/s 2-25-58; 
filed. 


Order granting pltffs. motion to advance for trial, Letts, J. 
N 


Pre-Trial Proceedings, Letts, J. 
Called, McGuire, J. 


First notice under Rule 13. 
Certificate of Readiness (N/AC); filed. 


Order pltf. forthwith furnish deft. with list of proposed wit- 
nesses; case be removed from ready calendar no more 
than 30 days. (AC/N) (Rep. B. Williamson) (N) Jackson, 
J. 


Heard and taken under advisement. (Rep. B. Williamson) 
Jackson, J. 


Findings of fact & conclusions of law. (N) Jackson, J. 


Transcript of proceedings of 5-25-59 Vol. I, pp. 1-45 
(Rep. B. Williamson); filed. 


Judgment revoking deft's license to practice medicine in 
D.C. (N) Jackson, J. 


Notice of appeal by deft from order 6/10/59. Copy to Oliver 
Gasch, Deposit by Johnson $5.00; filed. 


Cost bond on appeal in sum of $250.00 with Glens Falls 
Insurance Co. Approved and filed. 


Motion of pltffs. to dismiss appeal, P&A, c/m 7-27-59 
MC 7-27-59; filed. 


Points and authority of deft. in opposition to motion of pltf. 
to dismiss appeal; M.C. 8-10-59; filed. 


Points of deft. on appeal; c/m 8-10-59; filed. 
Order denying motion to dismiss the Appeal. (N) Hart, J. 


Certified Copy Order USCA extending time to file Record to 
& including 10-14-59; filed. 

Transcript of Proceedings 5-25-59, Vol. No. 1, pages 1-121 
(Reporter Barbara A. Williamson) Court Copy; filed. 


Transcript of Proceedings 5-25-59, Vol. No. 1, pages 1-121 
(Reporter Barbara A. Williamson) Atty's Copy; filed. 


[ Filed March 29, 1957] 


COMPLAINT TO REVOKE LICENSE TO PRACTICE 
MEDICINE AND SURGERY 


The Commission on Licensure to Practice the Healing Art in the 


District of Columbia, respectfully shows the Court by its petition as 
follows: 

1. The plaintiff is the Commission on Licensure to Practice the 
Healing Art, duly created to administer the provisions of the Act of 
Congress entitled, Healing Arts Practice Act, District of Columbia, 
1928." (February 27, 1929, 45 Stat. 1340, Chapter 352, Section 48.). 
This Court has jurisdiction pursuant to the provisions of Title 2, Sec- 
tion 123, D.C. Code. 

2. The defendant, Dr. Lewis L. Wayne, was licensed to practice 
medicine and surgery in the District of Columbia on July 25, 1939 and 
holds District of Columbia license number 4545, Class 3 and said 
license is now in full force and effect. 

3. Plaintiff avers that the defendant has been guilty of misconduct 
in that while a duly licensed and registered doctor and surgeon in the 
District of Columbia the defendant did on or about March 29, 1956 pre- 
scribe or administer a medicine or drug or substance whatever, or used 
an instrument or means on the person of Fleecie Lovelace, who was then 
pregnant, with the intent of procuring a miscarriage on said person. 

4, Asa result thereof Fleecie Lovelace did have a miscarriage 
on or about March 30, 1956. 

WHEREFORE plaintiff prays that this Honorable Court will revoke 
the defendant's license to practice medicine and surgery in the District 
of Columbia. 


COMMISSION ON LICENSURE to 
/s/ OLIVER GASCH Practice the Healing Art in the 
United States Attorney District of Columbia 


/s/ EDWARD P. TROXELL, By: /s/ DANIEL LEO FINUCANE, 


Principal Assistant M.D. Dr. P.H. Secretary 
United States Attorney 


/s/ E. RILEY CASEY 
Assistant United States Attorney 
[ Jurat dated March 27, 1957] 


[ Filed May 15, 1957] 
ANSWER OF THE DEFENDANT 
Comes now the defendant and for answer to the complaint hereto- 


fore filed herein against him states as follows: 
FIRST DEFENSE 


The complaint does not state a cause of action upon which relief 


may be granted. 
SECOND DEFENSE 

The matter herein concerned was heretofore determined in 
Criminal Cause #465-56. 

THIRD DEFENSE 

The defendant was acquitted of the charge set out in plaintiff's 
complaint in Criminal Action #465-56. 

FOURTH DEFENSE 

The plaintiff agency is precluded from proceeding in this cause 

by the adverse termination of Criminal Cause #465-56. 
FIFTH DEFENSE 
(1) 

Defendant admits that plaintiff agency was created by an Act of 
the Congress of the United States, but denies jurisdiction of the Court 
is under Title 28 Section 123 of the D.C. Code under the circumstances 
of this case. 

(2) 

Defendant admits the allegations of paragraph two of plaintiff's 
complaint. 

(3) & (4) 

Defendant denies the allegations of paragraphs three (3) and four 
(4) of plaintiff's complaint, but says he has no information as the fact 
or cause of her miscarriage, if any she had. 

WHEREFORE, having fully answered your defendant asks to be 
dismissed with his costs. 

/s/ Lewis L. Wayne 


/s/ Henry Lincoln Johnson, Jr. 
Attorney for Defendant 
307 - E - Street, N.W. 
District 7-8000 


[Jurat dated May 15, 1957] 
[ Certificate of Service] 


[ Filed March 20, 1958] 
PLAINTIFF'S PRETRIAL STATEMENT 

This is an action to suspend the defendant's license to practice 
medicine and surgery in the District of Columbia. The plaintiff is the 
Commission on Licensure to Practice the Healing Art, duly created to 
administer the provisions of the Act of Congress entitled, "Healing Arts 
Practice Act, District of Columbia, 1928." (February 27, 1928, 45 Stat. 
1340, Chapter 352, Section 48.) This Court has jurisdiction pursuant 
to Title 2, D.C. Code, Section 123. 

Plaintiff maintains that the defendant has been guilty of misconduct 
Within the meaning of the statute, in that on or about March 29, 1956 he 
did use an instrument, catheter, or other means, on the person of Fleecie 
Lovelace, who was then pregnant, with the intent of procuring a miscar- 
riage. The same not being done necessary to the preservation of the 
mother's life or health. As a result of said procedure, Fleecie Lovelace 
did abort on or about March 30, 1956. STIPULATIONS: 

Names and addresses of witnesses to be exchanged within 10 days. 


/s/ William R. Rafferty 
Assistant United States Attorney 


[ Certificate of Service] 


[ Filed March 20, 1958] 
PRE-TRIAL STATEMENT OF DEFENDANT 
FACTUAL BACKGROUND 
(I) 

Defendant is a licensed practitioner of medicine, in the District 
of Columbia, he was indicted for the offense of abortion on one Fleecie 
Lovelace in that on or about March 29, 1956 he did prescribe or admin- 
ister a medicine or drug or substance whatever, or used an instrument 
or means on the person of Fleecie Lovelace, who was then pregnant 


with the intent of procuring a miscarriage, and as a result of which 


she did have a miscarriage on or about March 30, 1956. The defendant 


was tried, and found "not guilty" of the offense involved by verdict of a 
jury rendered in , 1957. 
(11) 

The present proceeding is based on the identical allegations as to 
time, circumstances, intent and result. The testimony to be offered in 
this cause is identical with that offered in the aforesaid criminal trial; 
the prosecution of both this and the criminal trial will be conducted by 
the same law officer for and in behalf of the same client and sovereign. 

DEFENSES 
(1) 

The complaint does not state a cause of action in as much as it is 
based on the mere belief of an agent of plaintiff, the contrary of which 
is well known to plaintiff agency and its counsel. 

(2) 

The particular matter herein involved has been between the real 
parties in interest adversely to plaintiff, in a proceeding in this court 
participated by counsel of record. 

(3) 

The plaintiff, having elected to proceed by criminal process and 
invoked the jurisdiction of this Court one of the results of the success- 
ful termination of which proceeding would give statutory permit to obtain 
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the identical relief here sought may not now, upon an adverse determina- 
tion pursue a concomitant and alternate remedy. 

(4) 

No where in the Licensure Act is "misconduct" described except 
as is contained by reference to the general body of law in the District 
of Columbia, and recourse to such criminal legislative standard, imports 
the criterion of guilt as there determined as a prerequisite to the prose- 
cution of this cause. 

(5) 

Other than as interpreted as set forth in paragraph 4, supra, the 
provisions of Title 2, Section 123, if construed as setting a self sufficient 
standard of prescribed conduct is so vague and indefinite as to be uncon- 
stitutional. 

(6) 

Defendant denies the allegations in paragraph 3 of plaintiff's com- 

plaint and has no information as to the allegations of paragraph 4 thereof. 
(7) 

Defendant incorporates in this pre-trial statement his answer to 
the complaint. 

STIPULATIONS: 

(1) The record, transcript and proceedings in Criminal Cause 
#465-56. 


/s/ Henry Lincoln Johnson, Jr. 
Attorney for Defendant 
626 Third Street, N.W. 
[ Certificate of Service] District 7-8000 


[ Filed April 2, 1958] 
PRETRIAL PROCEEDINGS 
STATEMENT OF NATURE OF CASE: 
The pretrial statements cover the issues sufficiently and are 


attached to the pretrial order. 


STIPULATIONS: 

The record & transcript of proceedings in Cr. 465-56 may be 
offered in evidence without formal proof subject to objections as to 
materiality and relevancy. 

Within 10 days counsel will exchange list of witnesses. 

The trial of the case shall be deferred until the Court of Appeals 
decides Dr. Henry Ladry vs. Comm..on Licensure #13,906. 

That any issue presented as to the constitutionality of the act 
involved will not require the action of a three judge court. 


/s/ F. Dickinson Letts 
JUDGE 


[ Filed April 15, 1959] 
ORDER 

This cause having come on for trial and it appearing to the Court 
that the Government on behalf of the Commission on Licensure intended 
to call witnesses and not merely rely on the record and transcript of 
the proceedings in Criminal No. 465-56; and it further appearing to the 
Court that the Government had not furnished counsel for Dr. Lewis L. 
Wayne a list of witnesses as stipulated at the pretrial proceedings, it 
is this 15th day of April, 1959, 

ORDERED, that the Commission on Licensure, through its attorney, 
the United States Attorney for the District of Columbia, furnish forth- 
with a list of witnesses it proposes to call in the trial of this matter; 
and it is 

FURTHER ORDERED, that this case be removed from the Ready 
Calendar for a period of not longer than thirty (30) days. 


/s/ Joseph R. Jackson 
Judge 


[ Certificate of Service] 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
[ Filed October 19, 1959] 


* * * * 


Washington, D.C. 
May 25, 1959 


The above-entitled cause came on for trial before the HONORABLE 
JOSEPH R. JACKSON, a U.S. District Judge, at 10:30 a.m. 
APPEARANCES: 
JOSEPH M, HANNON, ESQ. 
for the Plaintiff 
HENRY LINCOLN JOHNSON, ESQ. 
for the Defendant 
* * 
FLEECIE LOVELACE 
was called to the stand by counsel for the plaintiff, and having been duly 
sworn was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. HANNON: 
Q. Miss Lovelace, keep your voice up, if you will, so we can all 
hear you. Tell us first, your name. A. Fleecie Lovelace. 
Q. And Fleecie is spelled F-l-e-e-c-i-e; is that correct? A. Yes. 
Q. And Lovelace is spelled L-o-v-e-l-a-c-e? A. That's right. 
Q. Now, Miss Lovelace, where do you live? A. 654E Street, 
Northeast. 
Here in the District of Columbia? A. That's right. 
And where are you employed? A. Willard Hotel. 
How long have you worked there? A. About six years. 
And are you married, Miss Lovelace? A. No. 
Do you have children? A. Yes. 
How many children? A. Two. 
Pardon me? A. Two. 
How old are they? A. Eleven and six and a half. 


© POX HH LHL OS 


Now, Miss Lovelace, do you know Lawrence Brown? A. Yes. 


STIPULATIONS: 

The record & transcript of proceedings in Cr. 465-56 may be 
offered in evidence without formal proof subject to objections as to 
materiality and relevancy. 

Within 10 days counsel will exchange list of witnesses. 

The trial of the case shall be deferred until the Court of Appeals 
decides Dr. Henry Ladry vs. Comm..on Licensure #13,906. 

That any issue presented as to the constitutionality of the act 
involved will not require the action of a three judge court. 


/s/ F. Dickinson Letts 
JUDGE 


[ Filed April 15, 1959] 
ORDER 

This cause having come on for trial and it appearing to the Court 
that the Government on behalf of the Commission on Licensure intended 
to call witnesses and not merely rely on the record and transcript of 
the proceedings in Criminal No. 465-56; and it further appearing to the 
Court that the Government had not furnished counsel for Dr. Lewis L. 
Wayne a list of witnesses as stipulated at the pretrial proceedings, it 
is this 15th day of April, 1959, 

ORDERED, that the Commission on Licensure, through its attorney, 
the United States Attorney for the District of Columbia, furnish forth- 
with a list of witnesses it proposes to call in the trial of this matter; 
and it is 

FURTHER ORDERED, that this case be removed from the Ready 
Calendar for a period of not longer than thirty (30) days. 


/s/ Joseph R. Jackson 
Judge 


[ Certificate of Service] 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
[ Filed October 19, 1959] 


* * * * 


Washington, D.C. 
May 25, 1959 


The above-entitled cause came on for trial before the HONORABLE 
JOSEPH R. JACKSON, a U.S. District Judge, at 10:30 a.m. 
APPEARANCES: 
JOSEPH M, HANNON, ESQ. 
for the Plaintiff 
HENRY LINCOLN JOHNSON, ESQ. 
for the Defendant 
* * 
FLEECIE LOVELACE 
was called to the stand by counsel for the plaintiff, and having been duly 
Sworn was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. HANNON: 
Q. Miss Lovelace, keep your voice up, if you will, so we can all 
hear you. Tellus first, your name. A. Fleecie Lovelace. 
Q. And Fleecie is spelled F-l-e-e-c-i-e; is that correct? A. Yes. 
Q. And Lovelace is spelled L-o-v-e-l-a-c-e? A. That's right. 
Q. Now, Miss Lovelace, where do you live? A. 654E Street, 
Northeast. 
Here in the District of Columbia? A. That's right. 
And where are you employed? A. Willard Hotel. 
How long have you worked there? A. About six years. 
And are you married, Miss Lovelace? A. No. 
Do you have children? A. Yes. 
How many children? A. Two. 
Pardon me? A. Two. 
How old are they? A. Eleven and six and a half. 


OPH LHOHLOOO 


Now, Miss Lovelace, do you know Lawrence Brown? A. Yes. 
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Q. How long have you known him? A. About six years. 
Q. So that back’ in 1956 you knew him? A. Yes. 
Q. I direct your attention to the latter part of 1955 and the early 


part of 1956, and ask you at that time how well did you know Lawrence 
Brown? A. From then until now? 

Q. How well did you know him in 1955 and in 1956? A. Well, 
at the time I met him when I went to the Willard and he worked as the 

shop steward there, and I got a job. 

Q. Now, in the latter part of 1955 and the early part of 1956 were 
you and he going out together on dates? A. Yes. 

MR. JOHNSON: I wonder, if Your Honor please, if we can do this: 
if this young lady can be advised with reference to her conduct with Mr. 
Brown under the circumstances which she has outlined that she is not 
compelled to give this testimony unless she wants to. 

THE COURT: I guess she knows that -- do you not? You are not 
compelled to talk about this thing unless you want to answer these ques- 
tions. You don't have to. We are all adults, you know. Go ahead. 

BY MR. HANNON: 

Q. Do you desire to answer these questions, Miss Lovelace? 
A. It doesn't matter. 

Q. Now then, in 1955 and in the early part of 1956, Miss Lovelace, 
can you tell us whether or not you and Mr. Lawrence Brown were inti- 
mate? A. Yes, we were very good friends. 

Q. And during any of this period in 1955 and early 1956 did you 
ever have sexual relations with Mr. Brown? A. Yes. 

Q. Now, I direct your attention to the latter part of January of 
1956 and ask you whether anything failed to occur at that time that 
caused youconcern? A. Yes. 

Q. What was that, please? A. About the latter part of January, 
to my remembrance, I were still going with Lawrence, and around the 
first of February I missed my menstruation period. 


Q. Answer this question yes or no: Did you talk to Lawrence 
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about this? A. Yes, I told him that I thought that I were pregnant 
because it was due on February ist, and February 1st I didn't see 
anything, so I got serious about the matter, so then I talked to Lawrence. 

Q. Now, at that time how many children did you have? A. Two 
children. 

Q. Now when you became aware of your pregnant condition what 
was your interest in the matter -- did you want to have the baby, or 
otherwise? A. Well, I talked to Lawrence, so I told him -- 

MR. JOHNSON: Your Honor, the conversations I don't think are 
admissible. 

THE COURT: You need not relate anything that was said to you. 
As a result of the conversation you may state what you have said or 

what you did. 

BY MR. HANNON: 

Q. You talked to Lawrence about it; is that correct? A. Yes. 

Q. Now, I am asking you what was your feeling about your 
pregnant condition -- whether or not you wanted to have the baby? 

A. No, I told him, -- 

Q. No. A. -- I had two children. 

Q. All right, fine. A. And I didn't think I was able to take care 
of any more, that I was satisfied with the two and I didn't want any 
more. I happened not to be married at the time. 

Q. Now, what did you do about this, Miss Lovelace? A. Well, 
I had talked to -- when I visited several doctors before, and I had went 


to my private doctor, so he insisted on me having the baby. 
* * * * * 


Q. Did there come atime, Miss Lovelace, when you went to 
another doctor? <A. Yes. 

Q. What was his name? A. Doctor Wayne. 

Q. And do you see him in the courtroom here this morning? 
A. Yes. 

Q. Where is he? A. Sitting over there by Mr. Johnson. 
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THE COURT: The record may show the defendant has been 
identified as being in court. 
BY MR. HANNON: 
Q. Now, where did you go to see Doctor Wayne, Miss Lovelace? 


A. On the corner of 8th and Florida Avenue, Northeast. 

Q. Here in the District of Columbia? A. District of Columbia. 

Q. All right. As best you can recall, could you tell us when you 
first saw him at that place? A. WhenI first saw him was around the 
first of February -- 6th of February. 

Q. Now, when you went to see him the first time at the 8th and 

Florida Avenue address, did you talk to him? A. Yes. 

Q. Will you relate to His Honor what you told to Doctor Wayne 
at that time? A. Yes. I told Doctor Wayne that I felt that I were 
pregnant and it was due around February 1st and I hadn't seen anything, 
so I told him that I had two children and I didn't think I were able to 
take care of any further children, and I didn't want to have another 
baby, so I asked him if he could give me anything for my pregnancy. 
So, he said that, well, "I could write a prescription to get some pills 
for you to take, and that should start your period.” | 

Q. All right. Did he write the prescription for you? A. Yes. 

Q. Did he make a phone call at that time? A. Yes. 

Q. Who did he call, if you remember? A. Called Colbert's 
Drug Store. 

Q. What did he tell the people at Colbert's Drug Store? A. He 
asked for a prescription for Fleecie Lovelace, and I told him could he 
have it delivered for me, so the prescription were delivered in my 
apartment. 

Q. Where? A. 1659 Rosedale Street. 

Q. When was it delivered to your apartment? A. Delivered on 
the same date at night, about 10:30. 

Q. Now, when you went to see Doctor Wayne on this first time, 
February 6, 1956, can you tell us whether or not Doctor Wayne examined 
you at any time? A. No, he didn't. 
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Q. Did he say whether or not he would be able to help with 
respect to your pregnant condition? A. Y es, he told me that he felt 
that the medicine, if I take the medicine just as the prescription read, 
I would be all right; it should start. 

Q. Did you give him any money at that time, Miss Lovelace? 
A. No. 

Q. Did he tell you in the event the medicine did not work, what 
you were todo? A. He told me to take the medicine for three or four 
days, and if it didn't work to come back to him. 

Q. Did you go back to Doctor Wayne again? A. Yes, I went 


back to visit him again. 


Q. How many days after your first visit was it that you went 


back to Doctor Wayne's the second time? A. About four days. 

Q. Now, at the time you went back the second time did you again 

see Doctor Wayne? A. Yes. 

Q. Tell us what conversation, if any, you had with him at that 
time? A. Itold Doctor Wayne that I had taken the medicine and I 
had no result of the medicine. 

Q. What did Doctor Wayne say? A. He insisted that I may take 
another bottle of the same medicine. 

Q. Did he examine you at thistime? A. No, he didn't examine 
me. He said it was too early for him to make an examination. 

Q. Did you get medicine the second time, Miss Lovelace? 

A. Yes, I taken another bottle of the same medicine. 

Q. How did you get it? A. He called Colbert's Drug Store and 
had it delivered for me. 

Q. On the second visit did you pay him any money at that time? 
A. No, he said there was no price; I would pay it when I come back. 

Q. All right. In the event the medicine did not work the second 
time what were you to do, Miss Lovelace? A. He told me if it didn't 
work I could call him and let him know how I felt. 

Q. Did you do that? A. Yes, I did. 
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Q. When did you call him and tell him, do you recall? A. After 
I had taken the second bottle. I think it were about the middle of Febru- 
ary. 

Q. Did there come a time, Miss Lovelace, that you went by to 
see Doctor Wayne the third time? A. Yes, I went back the third time. 

Q. And when was it you went to Doctor Wayne's office the third 
time? A. I went back around the -- well, I don't recall, but I think 
it were -- I'm not positive -- I think it were around the first of March. 

Q. Could it have been on or about March 15, the middle of 
March? A. It could have been. 

Q. Now, on the third time you went by to see Doctor Wayne, did 
you talk to him there? A. Yes, I went back and talked to him, 

Q. Tell us the conversation you had with him the third occasion 
when you went to his office? A. Well, I told him I had taken the 
medicine and I didn't see anything, but I felt awful bad after taking the 

second prescription. 

Q. What did Doctor Wayne say? A. Well, he talked to me about 


it, so he said, "Well, after you taken the second bottle something should 


have happened.” 

Q. Did anything else happen at Doctor Wayne's office? A. So 
then he told me, well he didn't know of anything else he could do other 
than perform an abortion. 

* * * * * 

Q. Did Doctor Wayne tell you, Miss Lovelace, as to how he 

would perform the abortion? A. No, he didn't. 

Q. Did he tell you anything at all about it? A. I asked him 
about what I should do, so he said, "I can perform an abortion on you." 

Q. He what? A. He told me he could perform an abortion on 


Q. He could perform an abortion. Was anything else said? 
A. Well, I asked him about how much it would be. 

Q. What did he say to that, if anything? A. He said it would be 
two hundred dollars. 
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Q. And had he examined you at this time, Miss Lovelace? 
A. No, he didn't. He examined me when I went back around the last 
part of March. 

Q. Now, when he told you that it would be two hundred dollars, 
did you say anything to him at that time about the price? A. Yes. I 
told him that two hundred dollars was a lot of money. I didn't think I 
would be able to get two hundred. So I asked him if he would do it any 
cheaper; so, he said no. 

Q. Did you leave at that time? A. Yes. 

Q. Now, do you recall when it was -- I believe you said there 

came a time Doctor Wayne examined you. Do you recall when it 
was he examined you? A. Yes, it was around the last of March -- 
after the 15th of March. 

Q. Now, after the 15th he examined you. A. Yes. 

Q. Do you know how soon after the 15th? A. Yes, he said he 
felt that I were about three months pregnant. 

Q. And where were you at the time he examined you? A. I was 
in his office. 

Q. And how did he conduct the examination? A. Well, he felt 
my stomach and he made a physical examination of me. 

Q. Were you standing up at that time? A. No, I were on the 
table. 

Q. He had a table in the office; is that correct? A. Yes. 

Q. Was there anything about the table -- did it have anything 
else on it? A. No, just the regular examination table. 

Q. Where were your legs at the time he examined you? A. In 
the side of the table. 

Q. All right, fine. How, at the time that he examined you what 

was it he said about your condition? A. Well, he said that I 
were three months pregnant. 

Q. And then you left; is that correct? A. Yes. 


Q. Now, after you left did you see Lawrence Brown? A. Yes. 


16 

Q. And answer this question yes or no. At the time you saw 
Lawrence Brown, did you talk to him about what Doctor Wayne had told 
you? 

MR. JOHNSON: I object to -- 

THE WITNESS: Yes. 

THE COURT: Overruled. It called for a yes or no answer. 

BY MR. HANNON: 


Q. You did talk to Lawrence Brown? A. Yes. 

Q. Now, did you talk to him at the Willard Hotel where you and 
he worked? A. Yes, I talked to him at the Willard. 

Q. Now, did there come a time, Miss Lovelace, that Lawrence 


Brown gave you something? A. Yes. 

Q. What was it that he gave you? A. He gave me two hundred 
dollars. 

Q. And do you recall when this was? A. It was around the 28th, 
I think of March. 

Q. 1956? A. That's right. 

Q. After Lawrence Brown gave you the two hundred dollars, 
Miss Lovelace, what, if anything, did youdo? A. He gave me two 
hundred dollars, so then I went back to see Doctor Wayne. 

Q. On the same date he gave youthe money? A. That night 
at 7:30. 

Q. Did you see Doctor Wayne on the night of March 28 at 7:30? 
A. I went back to see him, but he wasn't there. The office was closed. 

Q. You left; is that correct? A. Yes. 

Q. When next did you talk to Doctor Wayne? A. Well, I called 
Doctor Wayne the 29th of March. 

Q. What time of day? A. I don't recall. 

Q. You talked to him on the telephone? A. Yes. 

Q. What, if anything, did he tell you? A. He said that he wasn't 
able to be there that night, so he said, "would you like to have an appoint- 

ment?" So, I said, ''Yes, I would like to come tonight." So he said 
to come back tonight at 7:30. 
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Q. So did you go to his office on the night of March 29? A. Yes. 

Q. Tell us what happened on that night, Miss Lovelace. A. Well, 
I went back to see Doctor Wayne on March 29, and there were a lot of 
people in his office, so I waited until my turn. So then after my time 
was up I went in to see Doctor Wayne, so then he performed an abortion 
on me, 

Q. Now, after you went into his office, tell us exactly what you 
did. A. Well, I went in to Doctor Wayne's office and I talked to him 
some, 

Q. What did you say to him? A. He asked me how did I feel. 
So, I told him I didn't feel too good. So he said, "Well, don't worry, 
you're going to be all right." So then he asked me did I think that I 
was ready. Itold him yes, I was ready. So then he asked me to pull 
off my underclothes and he would go out and come back in, and be ready 
for the work. 

Q. Did you take off your underclothes? A. Yes. 

. After you took off your underclothes what did you do? 


Q 
A. Then I got up on the table and he made an examination of me. 
Q 


. And after he made an examination of you, what did Doctor 
Wayne do? A. He said, "You are all right, now?" I said, "Yes." 
He said, "Are you ready?" I said, "Yes." 

Q. What did he do? <A. Then he had a little -- gun -- something 
like a shiny instrument in his hand -- and he had some medicine, some- 
thing like some jelly, that he inserted in the gun, and then he inserted 
the gun into me. 

Q. Into you, where? A. My vagina. 

Q. After he did that, did he do anything else? A. Well, he had 
this little long cord, rubber tubelike, that he had tied up, and he had 
some medicine there. 

Q. How long was this cord, this rubber cord, you speak of, will 
you show? <A. About that long. 

MR. HANNON: Would you agree, Mr. Johnson, that is about 16 


or 18 inches? 
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MR, JOHNSON: That is an estimate -- I don't know. 
THE COURT: That is about what it is. 
BY MR. HANNON: 

Q. What did he'\do, Miss Lovelace, with this rubber cord? 

A. He inserted the cord into the rubber tube. 

Q. He inserted'what? A. A little rubber tube that he inserted 
the cord. Medicine were around the little shiny instrument. 

Q. What did he do with that after he had fixed it up? A. After 
he put the medicine up there then he taken it out. 

Q. Did he put that cord up there into your vagina? A. Yes. 

Q. Then he took it out; is that correct? A. Yes. 

Q. Did he leave anything at all in your vagina -- vaginal opening? 
A. Medicine. 

Q. No hose or instrument or anything of that kind? A. No. 

Q. Now, after that was done, what did you do, Miss Lovelace? 
A. Then I gotten up off the table and gotten dressed, so he asked me 
how did Ifeel. I told him I felt all right and I asked him would I be all 
right. So, he said yes. So then I gave him two hundred dollars. 

Q. Did he take the two hundred dollars from you? A. Yes. 

Q. And what did he tell you to do after that? A. Well, I asked 

him how should I go home? I would like to get a cab. He said, 
"Well, you don't need a cab; you can take the bus." So, I asked him 
how could I get in touch with him in case if I needed him, so he said, 
"You can call me any time at home or either in my office." 

Q. Did he give you the telephone? A. Yes, he gave me his home 
and office telephone number. 

Q. Do you remember the exchanges of those two telephone 
numbers? A. No, I don't remember. 

Q. Did you take a bus home? A. I taken the bus home. 

Q. When you got home, what did youdo? A. I got home and -- 
I don't remember what I did. 


Q. Did there come a time that you went to bed? A. Yes, I went 
to bed. 
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Q. Now, your two children lived with you; isn't that so? A. Yes. 
Q. Who takes care -- or, who did at that time take care of them? 
A. Miss Annie Edwards. 


22 Q. And the following morning was Annie Edwards at your home? 


A. Yes, she came in to take care of the children for me. 

Q. On the morning of March 30, the following morning, would 
you tell us how you felt? A. March 30 I felt awfully sick, so I insisted 
on Miss Annie calling the doctor for me. 

Q. What time was this that she made the phone call? A. It was 
about 9:30. 

Q. Inthe morning? A. In the morning. 

Q. Now, you say you felt very sick. What do you mean by that? 
A. Well, I had some real severe pains. 

Q. Where were the severe pains? A. In the stomach. 

Q. What part of the stomach? A. In the pit of my stomach. 

Q. And where did Miss Edwards get the phone numbers to call 
Doctor Wayne? A. I gave her the phone number. 

Q. Did she call him? A. Yes, she called him. 

Q. And did Doctor Wayne come to your house? A. He came about 
noon time. 

Q. When he came about noon time, did you talk to him at that time? 
A. Yes. 

Q. What did you tell him? A. Itold Doctor Wayne that I was 
awful sick and had very bad pains, so then he felt my stomach and he 
said that "You'll be all right." And he told me not to call in another 
doctor besides him; he would be where I could get him at all times. 

Q. Now, from the time you left his office, March 29, until you 
saw him the next day, March 30, did anything happen, Miss Lovelace? 
A. Yes, along about 1:30 or 2:00 o'clock I got awful sick. 

Q. Was that after Doctor Wayne left? A. Yes, that was after 
lunch. 

Q. Before we get to that, what did Doctor Wayne do? You say 
he felt your stomach; is that correct? A. Yes. 
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Q. How did he do that? A. Just laid his hand on the pit of my 
stomach. He said, "Well, it shouldn't be too long." 

Q. At the time he did this, did he take down the bed covering? 
A. No. 

Q. He didn't make an examination of you except through the bed 
covers; is that correct? A. No. 

Q. He told you it shouldn't be too long? A. Yes. 

Q. Now, when he was there, when he came, was Annie Edwards 
there? A. Yes. 

Q. And then he left? A. Yes. 

Q. And did he give you any instructions regarding taking care of 
yourself after he left? A. No, he said I should be all right, for me not 
to worry and not to have no other doctor besides him, and that I could 
call him at any time. 

Q. Now, Miss Lovelace, you had two children before this; is that 
correct? A. Yes. 

Q. Tell us what happened about 1:30 that day. A. Oh, about 
1:30 or 2:00 o'clock the baby came and I was awful sick. 

Q. Now, before you go any further, you say the baby came? 

A. Yes. 

Q. Tell us what came. A. It was just a little small festil. 

Q. Are you trying to say fetus? A. Yes, about the length of 
my finger. 

Q. Did you look at it? A. No -- I mean, just slightly -- not 
very well. 

Q. What did it look like? A. It looked like a baby to me. 

Q. It had little arms and legs? A. Yes. 

Q. You sawit? A. Yes. 

Q. What else, -- did anything else besides that come out of you? 
Did you do any bleeding? A. Yes. 


Q. When this happened to you, what did you do with the matter 


that came from you? A. Well, I put it in some newspaper and put it 
into a bag. 
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Q. And then what did you do with it? A. I didn't do anything 
with it. I just put it in a bag and sit it in the corner. 

Q. Now, how were you feeling at this time? A. I felt very sick. 

Q. Did you call Doctor Wayne? A. Yes, I asked Annie to call 
Doctor Wayne for me. 

Q. Was she able to get him? A. No, she wasn't able to get him. 

Q. Besides feeling very sick, were you in any pain? A. Yes, I 
had severe pain. 

Q. Where was the severe pain? A. In my stomach. 

Q. Now then, did Lawrence Brown come by your house that 
afternoon? A. Yes. 

Q. You sawhim? A. Yes. 

Q. Answer yes or no. Did you ask him to do anything for you? 
A. Iasked him to try -- 

THE COURT: Not what you asked him. Just answer yes or no. 

THE WITNESS: Yes. 

BY MR. HANNON: 

Q. Now, answer this question yes or no. Did Lawrence Brown, 
while he was there, try to call Doctor Wayne? A. Yes. 

Q. And was he able to reach Doctor Wayne? A. No. 

Q. Then what did Lawrence Brown do? A. He went back to 
work. 


Q. What time was it Lawrence went back to work, as best you 


canremember? A. Well, I think it were about 4 o'clock. 


Q. Now then, after Lawrence left, how were you feeling then? 
A. I was awful sick. 

Q. What did you do, Miss Lovelace? A. Well, I asked Miss 
Annie to try to call the doctor for me again. 

Q. Had Doctor Wayne told you not to call another doctor? 
A. That's right. I called Doctor Wayne and he wasn't home. 

Q. So did Annie Edwards call another doctor? A. No. She 
phoned him again. She called him, oh, about every half an hour. 
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Q. Did she call Doctor Wayne every half hour? A. That's right. 

Q. She didn't get him? A. That's right. 

Q. What did youdo? A. Well, I still suffered pains and along 
about nine o'clock I got awful sick, got worse. 

Q. Nine o'clock that night? A. Yes. 

Q. What did you do then? A. Well, she insisted, she said, 
"We can't get Doctor'Wayne. You have to do something. You is too 
sick to stay home." So, I said to her, I said, ''Well, he asked me not 
to have no other doctor besides him." 

Q. Yes. So did you stay home, or what did youdo? A. Well, 
she insisted on me going to the hospital. She said, ''You is too sick to 


stay home.” 

Q. Did you go to a hospital? A. Yes. 

Q. What hospital did you goto? A. Iwent to D.C. General. 
Q. Did a doctor examine you at D.C. General? A. Yes. 
Q 


. Now, when you got to D.C. General, Miss Lovelace, did any 
doctor ask you what had happened to you? A. Yes. 
Q. Did youtell him? A. Yes. 
Q. And did you mention Doctor Wayne's name? A. Not in the 
beginning I didn't. 
. Did there come atime that you did? A. Yes. 
. Were you admitted to the hospital? A. Yes. 
. Do you remember Doctor Rovner? A. Yes. 
. Did he examine you? A. Yes. 
Q. How long were you in the hospital, Miss Lovelace? A. Apout 
five or six days. 
sd ak * * 
REDIRECT EXAMINATION 
BY MR. HANNON: 
Q. Miss Lovelace, in order that we might fix the time regarding 
March 29 and March 30, was the day that Doctor Wayne came to 
your house, was that the same day you went to D.C. General Hospital? 
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A. I went to D.C. General Hospital the same day; that night about ten 
o'clock. 
MR. HANNON: Thank you. That is all I have. 
* * * * 
DOCTOR ERWIN ROVNER 
was called to the stand as a witness by counsel for the plaintiff, and 
having been duly sworn was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. HANNON: 
Q. Doctor Rovner, will you tell us your name, please? 
A. Erwin, E-r-w-i-n, Rovner, R-o-y-n-e-r. 
MR. HANNON: If Your Honor please, Doctor Rovner was qualified 
as an expert in the previous criminal case, so I submit, in view of 
the transcript, he is an expert in this case. 
THE COURT: I guess that will be admitted. 
BY MR. HANNON: 
Q. Doctor Rovner, where are you presently practicing medicine ? 
A, At D.C. General Hospital. I am Chief Medical Officer in the OB and 
GYN Department there. 
Q. How long have you been doing -- OB is obstetrics and GYN is 


gynecology; is that right? A. Yes. 


Q. How long? A, Four years. 

Q. Four years in the field of obstetrics and gynecology; is that 
correct? A. Yes. 

Q. Now, doctor, you are here in response to a subpoena to bring 
records with you concerning Fleecie Lovelace. Do you have them with 
you? A. Yes, Ido. 

Q. Can you tell us whether Fleecie Lovelace was admitted to D. 
C. General Hospital in 1956? A. Yes, sir, she was. 

Q. When was she admitted? A. March 30, 1956 at 9:35 p.m. 

Q. Inthe evening? A. Yes. 

Q. Now, at the time she was admitted, Doctor Rovner, did you 
examine her? A. Yes, I did. 
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Q. Would you tell us what her symptoms were and your conclu- 
sions regarding what she might have been sufferingfrom? A. Well, 
she came in because of very severe bleeding from her genital organs, 
and abdominal cramps. She was quite weak and she appeared to be in 
shock. Her blood pressure was down. Her abdomen was tender and 
there was some degree of rebound tenderness present which indicate 
peritoneal inflammation. On pelvic examination it was found that the 
opening to her womb was dilated and there was a large piece of tissue 
present within the opening, and this was removed and it appeared to be 
a placenta, a small placenta, with an umbilical cord attached. We made 
the diagnosis of an incomplete abortion at that time. 

Q. Now, other than shock, was there anything else wrong with 
her? Was she suffering from any infection of any type? A. From 

the abdominal findings she appeared to have a peritoneal 
inflammation or infection. She did have an elevated temperature on 


admission, as I recall, and was placed on antibiotic therapy immediately 


after admission. Yes, she had a low grade temperature elevation and a 


slightly elevated white blood count on admission. 

Q. Did she have septicemia, doctor? A. Well, septicemia would 
really indicate that she had bacteria present in her blood stream. This 
was never checked for because she did respond well to the antibiotics, 
and culture of her blood stream were never taken. 

Q. Was your conclusion after examination of her that she was 
suffering from an incompleted abortion? A. That's right, sir. 

Q. Were you able, doctor, to come to a conclusion regarding 
whether she was suffering from a natural incomplete abortion or one 
that was artificially induced from some foreign substance? A. Well, 
on the basis of the history from the patient we came to the conclusion 
that it was an artificially induced abortion. 

Q. Was there anything about her condition that corroborated, in 
your mind, the history she gave you? A. There was nothing about her 

condition that could enable a differential diagnosis to be made 
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with any certainty between an artificially induced abortion and a 
naturally occuring one. We know that most frequently when a patient 
with an abortion is infected that 99 chances out of a 100 the abortion 
has been induced. This patient did show some evidence of infection 
and, as I say, on the basis of her history we felt very definitely it had 
been induced. 

@. So that the indication of infection corroborated that the 
history that she gave you didn't agree; is that so, doctor? A. Yes. 

Q. How long was she at D.C. General Hospital? A. For four 
days -- five days. She was discharged on April 4, 1956. 

Q. Now, Doctor Rovner, you talked to me in connection with this 
case on earlier occasions; isn't that so, sir? A. Yes, sir. 

Q. And when I first talked to you did I ask you, sir, whether you 
would concern yourself with a drug ergot apiol saline and ergot apium? 
A. Yes, sir, you did. 

THE COURT: Is ergot a rye, doctor? 

THE WITNESS: It's not a rye; it's actually a fungus that grows 

on rye. 

THE COURT: I see. They used to call it ergot of rye. 

THE WITNESS: Yes, sir; that's right. 

BY MR, HANNON: 


Q. Subsequent to my request, doctor, did you look into these 
matters? A. Yes, I did. 


Q. Now, tell us what ergot apiol is, will you, Doctor Rovner ? 


A. Ergot apiol actually is a combination of the naturally occuring 
ergot itself plus castor oil and several other gastrointestinal irritants. 

Q. And did you make a telephone call -- answer this yes or no 
-- did you make a telephone call to Colbert's Drug Store after I talked 
to you? A. Yes. 

MR. JOHNSON: I object to that, if Your Honor please. 

THE COURT: Overruled. 

BY MR. HANSON: 
Q. Did you? A. Yes. 
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Q. Now, would you tell me to whom is ergot apiol administered; 
to men, to women, to both sexes? A. Well, primarily it would be used 

with women. I don't use the drug myself. If it were used, it would 
be used primarily for women. 

Q. Primarily for women. A. Yes. 

Q. Why would it be administered to a woman, Doctor Rovner? 
A. Well, the chief action that ergot has is to cause a sustained contrac- 
tion of the uterus, and we do use one of the products of ergot itself. 
Ergot is actually composed of a number of different chemicals, and we 
use one of the extracts which has a more powerful uterus contracting 
effect on patients after they have had a baby when the uterus doesn't 
contract as it should. 


Q. This cuts down the bleeding and causes the uterus to contract. 


A. Yes, sir. 

Q. Now, is it administered to women to stimulate or bring on 
menstrual periods? A. It could conceivably be used to bring ona 
menstrual period, but, as I say, I have never used it for this and Iam 
not acquainted with anybody that does use it. 

Q. Now, the effect of it when it is administered to women is to 
cause the uterus to contract; is that correct? A. That's right, sir. 

Q. Now, Doctor Rovner, since this causes the uterus to contract, 
in your opinion is it possible that a woman in the early stages of preg- 
nancy, who has been administered this drug, a drug which causes the 
uterus to contract, is it possible that this drug would bring about a mis- 
carriage? A. Yes, it is possible. 

MR. HANNON: Thank you very much. May I ask one other ques- 
tion. 

BY MR. HANNON: 

Q. Now that you have familiarized yourself with this drug, Doctor 
Rovner -- and you can feel free to explain your answer in any way you 
wish -- now that you have familiarized yourself with this drug, if a 
woman came to you and told you she was in a pregnant condition, and 
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there was question in your mind whether it was a pregnant condition or 
rather a late menstrual period, would you, without examination, admin- 
ister this drug? A. No, sir; I would not. 

Q. Now, if you want to answer further, you may, sir. A. Well, 
I think most standard text books of obstetrics and most obstetrical 
feeling is that any drug, whether it be a pituitary extract or ergotamine 
in any form is contraindicated during pregnancy. It will cause the 
uterus to contract. It may, thereby, cut off the blood supply to the 

pregnancy causing intra-uterine death, or may produce an abor- 
tion. It may also in the late stages of pregnancy produce a ruptured 
uterus, and I would not consider myself using this drug in a situation 
as you described. 

MR. HANNON: Thank you. Your witness. 

THE COURT: Cross-examine. 

* * * * 
REDIRECT EXAMINATION 
BY MR. HANNON: 

Q. Without knowing any more I refer you, if you will, sir, to the 
emergency room history. Abdominal cramps, Doctor Rovner, plus 
extensive bleeding could be miscarriage, could it not? 

MR. JOHNSON: If Your Honor please, I object to that -- what it 
could be -- unless he is going to say what it is in this case. 

THE COURT: Overruled. 

BY MR. HANNON: 
Q. Could that be miscarriage? A. Yes, it could. 
Q. So it is entirely possible, as to what Mr. Johnson said when 


that history was given regarding miscarriage that the intern who took 


it down wrote down extensive bleeding and cramps for the history she 
furnished? A. Yes, and may I say something? 

THE COURT: Yes. 

THE WITNESS: I would just like to indicate that on the regular 
admission forms that the patient has when they are admitted to the 
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hospital, the place for the history of the present illness is a full two 
pages, and even in the notes that are made by the resident there is 
ample room, whereas in this emergency room record there is just a 
very small space for the entire history and a very small space 
for the entire physical findings. I don't believe you could write more 
than three lines at the most in the history of the present illness space, 
and this is all that the intern in the admitting office is supposed to 
include in his writeup -- just the barest essential facts, and there 
isn't any embellishment of that. 
* * * 
LAWRENCE BROWN 
was called to the stand as a witness by counsel for the plaintiff, and 


having been duly sworn was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. HANNON: | 


Q. Mr. Brown, tell us your name. A. Lawrence Brown is my 


name. 

Q. Mr. Brown, do you know Fleecie Lovelace who sits here in 
the courtroom? A. Ido. 

Q. How long have you known her, sit? A. About five or six 
years, I believe. 

Q. I direct your attention back to 1955 and ask you whether you 
knew her at that time? 

MR. JOHNSON: I object, if Your Honor please -- 

THE COURT: Overruled. 

MR. JOHNSON: Can this witness be advised he has a right to 
refuse to testify? 

THE COURT: You needn't testify unless you want to. We are 
all adults here, and we know how things go sometimes. Do you want 
to testify? 

THE WITNESS: Do I have a right not to testify if I want to 
testify? 

THE COURT: You have a right to refuse. 


29 
THE WITNESS: Wait a minute, here. You've got me a little on 
the spot here right now. 
THE COURT: It is up to you. 
* * * 
BY MR. HANNON: 
Q. Mr. Brown, back in 1956, did you have an account at the First 
Federal Loan Company in the six hundred block of 13th Street? 
* * * * ae 
Q. Here in the District of Columbia? Did you have an account 
there? A, Yes. I had a Christmas savings there. 

Q. All right. Did there come a time in 1956 that you went 
to this bank, Mr. Brown, and took out some money from your account? 
A. I did. 

Q. How much money did you take out? 
MR. JOHNSON: I object to that, if Your Honor please. It's 
incriminating. 
THE COURT: Overruled. It is not incriminating. 
THE WITNESS: I taken out $250.00 
BY MR. HANNON: 


Q. And when was this, do you remember? A. I can't recall the 


date of the month, but I believe -- I don't remember the date of the 
month. It was a Monday or Tuesday. 
THE COURT: Do you remember the month? 
THE WITNESS: March. I remember the month very well. 
BY MR. HANNON: 
Q. March 1956? A. Yes. 
Q. You took out $250.00? A. Yes. 
Q. Tell us what you did with the $250.00? 
* * * * * 
THE WITNESS: Well, two one hundred dollar bills I give them to 


Fleecie Lovelace, 
* 
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EMMITT R. WATERS 
was called to the stand! by counsel for the plaintiff, and having been duly 
sworn was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. HANNON: 

Q. Sergeant Waters, tell us your name, rank, and duty assign- 
ment. A. Emmitt R. Waters, Detective Sergeant, Homicide Squad. 

Q. How long have you been assigned to the Homicide Squad? 

A. Since January 1951. 

Q. Does the Homicide Squad investigate abortions too, sir? 

A. Yes, sir. 

Q. Directing your attention to March 1956 I ask you whether you 
participated in an investigation of a complaint made by one Fleecie 
Lovelace respecting an abortion? A. I did. 

Q. Now, pursuant to that investigation did there come a time, 
Sergeant Waters, that you obtained an arrest warrant and a search 
warrant? A, I didn't actually obtain the warrants; no, sir. They 
were obtained, though. 

Q. Were they given to you? A. The search warrant was. 


Q. Now, what was the search warrant for? A. For the premises 
at 1131 Eighth Street, Northeast. 
Q. District of Columbia? A. Yes, sir. 


. And was that a doctor's office? A. Yes, sir. 


. Whose office was it? A. Doctor Lewis L. Wayne. 

. You know him, do you? A. Yes, sir. 

. He is sitting here inthe courtroom. A. Yes, sir. 

. Did you go to those premises, Officer Waters? A. I did. 

. When? A. April 6, about 7:30 p.m. 

Q. All right. Now, would you describe the premises to us, please? 

A. It is a two story brick house situated right on the southwest corner 
of 8th and Florida Avenue, Northeast. The first floor contains a hall and 


three rooms. There is a large room in the front, apparently used as a 
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waiting room equipped with chairs and a sofa. There is a middle room 
that I believe had one or two chairs in it. 

MR. HANNON: Mark this Government's Exhibit 1, please -- 1-A, 
I guess, 1-B -- 

THE DEPUTY CLERK: Government's Exhibits 1-A for identifica- 
tion, 1-B for identification, 1-C for identification, 1-D for identification, 
1-E for identification, 1-F for identification. 


(Plaintiff's Exhibits 1-A, 1-B, 1-C, 
1-D, 1-E, and 1-F were marked for 
identification.) 


MR. HANNON: Mr. Johnson, you have seen these before. 
BY MR. HANNON: 

Q. Sergeant Waters, I show you these photographs and ask you to 

look at them and tell us whether they accurately depict the premis- 
es you have been talking about at 1131 Eighth Street, Northeast, in the 
District of Columbia? A. Yes, sir. 

Q. They do. Now, would you tell us what each one represents ? 
If His Honor desires, you can hand the pictures to him as you speak. 
A. 1-A is actually the center room on the first floor. This is 1-C -- 
this is a view of the third and last room on the first floor. This is the 
second floor -- first floor middle room. 1-G is the hallway looking 
from the front door. 1-F is an instrument cabinet that was in the third 
back room. 

Q. Now, Sergeant Waters, when you went in the premises April 


6, did you go into the doctor's treatment room? A. Yes, sir. 

Q. And did you find medicines in there, sir? A. Yes, sir. 

Q. What kind? A. Samples that are mailed out by different drug 
firms, 

Q. Any other kind of medicines? A. No, sir. 

Q. Just samples? A. Yes, sir. 


Q. When you went there you went pursuant to a search warrant; 
is that correct? A. Yes, sir. 
Q. And you seized many items at that time? A. Yes, sir. 
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Q. Where are the items you took from the premises at that time? 
A. Where are they? 

Q. Yes, sir. Where are they now? A. They have been returned 
to Doctor Wayne, I understand, through the property clerk. 

Q. Was this done pursuant to Mr. Joel Blackwell's authorization? 
A. Yes, sir. ae 

Q. So any items that you are going to testify to are no longer in 
Government custody; is that correct? A. That's right. 

Q. When you went there was an electrician working, Sergeant 
Waters? <A. There was. 

Q. What office was‘he working in? A. Working in the hallway. 

Q. And was he working inside the treatment office? A. No, sir. 

Q. Did you see any evidence of sawdust, plaster or any other type 
of evidence which would indicate he had béen working in the doctor's 
treatment office? A. There was evidence on the entire first floor that 
there had been remodeling work done. Installation of panels, I believe, 
was one thing, and there was a certain amount of dust that had accumulat- 
ed through that work. | ; 

Q. Now, in the treatme nt room, would you tell us the condition of 
the treatment room in Doctor Wayne's office? A. That was filthy. 

MR. JOHNSON: I don't know whether that has any probative value 
in this inquiry or not. The man's office was undergoing repair. 

THE COURT: I doubt that it has. 

MR. HANNON: Your Honor, may I be heard on it? 

THE COURT: Yes, I would like to be enlightened on it. 

MR. HANNON: The Government's contention is that Doctor Wayne 
aborted this girl and we have testimony from Doctor Rovner that when 
she was at the District of Columbia General Hospital there was infection. 
She says that the abortion occurred in his office, in the treatment office 
that I'm talking about, and now Iam interested in knowing the condition 

of his office where we say this infection originated. 

THE COURT: I will let it in for what it is worth. If the Court 
doesn't consider it material, the Court will not pay any attention to it 


in its decision. 
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BY MR. HANNON: 

Q. You say the doctor's treatment room was filthy; is that correct? 

MR. JOHNSON: Your Honor, the sergeant didn't Say that. 

THE COURT: The Court has ruled. The witness said it was filthy, 
didn't you? 

THE WITNESS: Yes, sir. 

THE COURT: I heard him say that. 

BY MR, HANNON: 

Q. This filth that you speak of, are you talking about the evidence 
of work going on in there, or are you talking about some other thing? 
A. Other. 

Q. All right. Tell us what you mean when you say the condition 
was filthy? A. Well, there was accumulation of general dirt and dust 
all over the office, and on everything in the office, 

Q. Let me ask you this: Did you go to the waiting office of these 
premises? A. Yes, sir. 


Q. And was there anybody init? A, Yes, sir. 
Q. Who wasthere? A. There were eight people, to the best of 


my recollection. 

Q. Do you know their purpose for being there? 

MR. JOHNSON: I object to that, Your Honor. 

THE WITNESS: I know the purpose of four of them, 

THE COURT: Overruled. 

BY MR, HANNON: 

Q. What was the purpose of four of these people being there? 
A. To discuss abortions. 

Q. Well, were they waiting to see Doctor Wayne? A. Yes, sir. 

MR, HANNON: Your Honor, I'm sure Your Honor, since there is 
no jury, is able to -- 

THE COURT: Iam. I hear practically everything in non-jury 
cases, 
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BY MR, HANNON: 

Q. They were waiting to see Doctor Wayne? A. Yes, sir. 

Q. You went into the treatment room. Tell us about the equipment 

that was in the treatment room, if there was any, sergeant? 
A. There was an examination table with the usual stirrups. 

Q. What was its condition? A. Dirty. 

Q. Allright. A. That is where the medicine samples were stored 
underneath, 

Q. And there was an instrument cabinet that had some instruments 
in it that were seized? A. Yes. 

Q. Did you take these instruments? A. Yes, sir. 

Q. What was the condition of the instruments you took? A. Dirty. 

Q. In what respect? A. They not only had what I would say 
accumulated dirt, but dirt from the construction that had been going on 
there. 

Q. Yes. Well, what was the condition of the metal of the instru- 
ments? 

MR. JOHNSON: Iobject. What probative value is this? 

THE COURT: Overruled; overruled. It might have none; I don't 
know. 

THE WITNESS: Most of them showed signs of use, and it is my 
recollection that quite a few of them were very rusty. 

BY MR. HANNON: 
Q. Now, Sergeant Waters, what did you take from those premises, 


do you recall? A. I\can't describe each individual instrument that was 


taken, no. 
Q. Give us a general description as best you can remember, if 
you can. 
MR. JOHNSON: If Your Honor please, unless it has some probative 
value -- 
THE COURT: The Court will pay no attention to it unless it has. 
THE WITNESS: I took numerous medical or surgical instruments. 
I took medical cards, patient cards, and I took about 25 catheters. 
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BY MR. HANNON: 
Q. What do catheters look like, sir? A. They are the rubber 
hollow tubes. 
THE COURT: Hard or soft rubber? 
THE WITNESS: These were soft to the best of my recollection. 
BY MR. HANNON: 
Q. About how long? A. I would say approximately that long. 
(Indicating.) 
Q. What is that? A. 14 to 16 inches. 
Q. How many of them were there? A. About 25. 
Q. Anything else? A. Well, the medicines that I have previously 
described. 
Q. How about the jellies. Did you take any jellies from the 
premises? A. I don't recall that, sir. 
Q. All right. Now, did there come a time that you saw Doctor 
Wayne, sir? A. There did. 
Q. Where was that? A. In the office of the Homicide Squad, 
300 Indiana Avenue. 
Q. What date? A. Monday, May 9 -- April 9. 
Q. And was there somebody with him? A. Yes, sir. 
Q. And did you attempt to talk to Doctor Wayne at the time? 
A. Yes, sir. 
Q. And were you successful? A. No. 
Q. Did you attempt to talk to him about this complaint of Fleecie 
Lovelace? A. Yes, sir. / 
Q. Were you successful in talking to him about that? A. No, sir. 
Q. Why is that? A. On the advice of his attorney he declined to 
make any statement, or answer any questions. 
MR, HANNON: Your witness. 
MR. JOHNSON: No questions. 
MR, HANNON: That completes the Commissioner's case, Your 


Honor. 
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THE DEFENDANT, DR. LEWIS L. WAYNE 
was called to the stand in his own behalf, and having been duly sworn 
was examined and testified as follows: 
* * * ok 
CROSS-EXAMINATION 
BY MR. HANNON: 
Q. Doctor Wayne, when did you graduate from medical school? 
A. Howard University. 
Q. When was that? A. 1938. 
Q. And how long have you been practicing in the District of 
Columbia? <A. Twenty years. 
Q. Since 1938? A. Since 1939, actually. 
Q. And you were a specialist in OB and GYN work? A. No, lam 


Q. You are a general practitioner? A. General practitioner. 
Q. And your office is located where, Doctor Wayne? A. 1131 
Eighth Street, Northeast. 


Q. And do you still maintain that office? A. No, I have lost the 
office; the building. 
Q. Now, when was it that you realized, Doctor Wayne, the police 


were looking for you in connection with this case? A. Monday of what- 
ever week it was. 

Q. The same day you turned yourself in to the police? A. Yes. 

Q. And when you turned yourself in you were with counsel, weren't 
you? <A. That's true. 

Q. Who was that? A. Counsel Johnson. 

Q. Pardon me? A. Counsel Johnson. 

Q. Mr. Lincoln Johnson? A. Yes. 

Q. At that time did you tell the police you wouldn't talk about this 
matter of Fleecie Lovelace? A. That's true. 

Q. You told them that on the advice of counsel? A. Yes. 

Q. You didn't talk to them, did you? A. No, I didn't. 
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Q. At the time you went to them you didn't have anything to hide, 
did you? A. No; that's right. 

Q. But yet you didn't talk to the police? <A. That's correct. 

Q. Now, when Fleecie Lovelace first came to you, when was it 
that she came? A. I believe it was around the first of February. 

Q. First of February? A. Yes. 

Q. The dates she gave from the witness stand, they are not too 
far wrong, from your recollection? A, I think they are about right. 

Q. And at the time she came to you in February '56, what type of 
medical practice did you have? A. General practice. 

Q. Did you have more of one type of patient than another? A. I 
wouldn't say any preponderance in any way. 

Q. Pardon me? A. I wouldn't know of any preponderance. 

Q. You say it was a general practice? A. Yes; that's right. 

Q. Now, you heard Sergeant Emmitt Waters tell us when he 
went to your office he obtained 25 catheters? A. That's true. 

Q. Few forcepts and some sample formulas of medicine? 
A. That's right. 


Q. Do you maintain another office anywhere, doctor? A. No. 


Q. Is that what you call a well equipped medical office for treat- 
ing out-patient clinics? A. Well, you see, Mr. Hannon, the average 
general practitioner carrys most of his equipment in his bag and my 
bag was with me and not at the office. 

Q. Sutures -- A. Yes. 

Q. -- you wouldn't have any of those available? A. There was 
some suture thread there. 

Q. There was? A. Yes. I'm quite sure there was. 

Q. Do you know how it was they didn't find it? A. Idon't know 
that they didn't find it. 

Q. But there were 25 catheters? A. Yes. 

Q. What would you want 25 catheters for, doctor? A. These 25 
catheters were not catheters actually. They were graduated filiform and 
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Fowler sets, and they are used to dilate strictures in the male. There 
was one soft catheter'in the whole group -- one urinary catheter for 
urinary extractions. They were male catheters. 

Q. What are they used for? A. That is what I said -- used for 
dilating strictures in the male. 

THE COURT: Is that what they call bougies? 

THE WITNESS: Bougies, only they come in hard plastic now. 

BY MR. HANNON: 

Q. What does that mean -- to dilate strictures in the male? 
A. As a result of trauma or disease a man becomes occluded in his 

urinary passage. 

THE COURT: Quite common in gonorrhea, isn't it? 

THE WITNESS: In fact, that is the most common thing. 

BY MR. HANNON: 

Q. Does it still happen now that we have penicillin? A. Yes. 

Q. Did you have penicillin in your office? A. I don't know whether 
there was any there or not, but I know there was some in my bag. 

Q. Strictures still come about even though penicillin? A. Yes. 

Q. And 25 of them; is that correct? A. Yes, I guess so. Probab- 
ly running from 8 French size to 32 French. 

Q. Now, -~ different lengths; is that right? A. Different 
diameters. 

Q. Different diameters. Are some longer than others? A. No, 
they are all the same length. 

Q. Would they be large enough though if they were inserted in the 
vagina to penetrate the uterus? <A. It would be a little difficult. 

Q. You don't think they are long enough for that? A. They 
would be too large, most of them. It just wouldn't be a practical thing 

at all. 

Q. Couldn't be used for that then? A. No. 

Q. Because they were too wide? A. In the first place, they also 
had metallic tips. 
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Q. What about the metallic tips? A. Well, the tip on the catheter 
Screws into the end of the thing I call the filiform, which is a straw-like 
plastic material. 

THE COURT: Thread-like? 

THE WITNESS: Yes. 

BY MR, HANNON: 

Q. It couldn't be used for that purpose? A. No. 

Q. Now, the first of February Fleecie Lovelace came to see you; 
you remember that, don't you? A. Yes. 

Q. And tell us the conversation you had with her when she first 
came to your office. A. She said, "I haven't seen my period for --" 
I think it was three days, that first time, and I said, "Well, do you usual- 
ly have regular periods?" She said yes. She had a complaint also of 
constipation and had a slight temperature. So, quite often, in cases like 
that there is a temporary delay in the menstrual period, and I, therefore, 

prescribed for her a drug which is quite often used for that type of 
case, 


Q. Ergot apiol? A, Ergot apiol savin. 
Q. What is the rest of it? A. S-a-v-i-n, 
Q. And how did you determine she had a temperature? Did you 


take her temperature? A. Took her temperature. 

Q. So that when you told Mr. Johnson you didn't examine her, you 
mean you didn't examine her, but you did take her temperature? 

THE COURT: You didn't give her a physical examination. 

THE WITNESS: No. Even if she had any pregnancy, it was too 
early to determine. 

BY MR. HANNON: 

Q. She said, as best you can remember, that she was three days 
late? <A. Best I remember. 

Q. How many babies have you delivered, doctor? Any? 
A. I would say two or three hundred, I suppose. 

Q. How many women would you say you treated in pregnancy? 
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Fowler sets, and they are used to dilate strictures in the male. There 
was one soft catheter in the whole group -- one urinary catheter for 
urinary extractions. They were male catheters. 

Q. What are they used for? A. That is what I said -- used for 
dilating strictures in the male. 

THE COURT: Is that what they call bougies? 

THE WITNESS: Bougies, only they come in hard plastic now. 

BY MR. HANNON: 

Q. What does that mean -- to dilate strictures in the male? 
A. Asa result of trauma or disease a man becomes occluded in his 

urinary passage. 

THE COURT: Quite common in gonorrhea, isn't it? 

THE WITNESS: In fact, that is the most common thing. 

BY MR, HANNON: 

Q. Does it still happen now that we have penicillin? A. Yes. 

Q. Did you have penicillin in your office? A. I don't know whether 
there was any there or not, but I know there was some in my bag. 

Q. Strictures still come about even though penicillin? A. Yes. 

Q. And 25 of them; is that correct? A. Yes, I guess so. Probab- 
ly running from 8 French size to 32 French. 

Q. Now, -~ different lengths; is that right? A. Different 
diameters, 

Q. Different diameters. Are some longer than others? A. No, 
they are all the same length. 

Q. Would they be large enough though if they were inserted in the 
vagina to penetrate the uterus? A. It would be a little difficult. 

Q. You don't think they are long enough for that? A. They 
would be too large, most of them. It just wouldn't be a practical thing 

at all. 

Q. Couldn't be used for that then? A. No. 

Q. Because they were too wide? A. In the first place, they also 
had metallic tips. 
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Q. What about the metallic tips? A. Well, the tip on the catheter 
Screws into the end of the thing I call the filiform, which is a straw-like 
plastic material, 

THE COURT: Thread-like? 

THE WITNESS: Yes. 

BY MR. HANNON: 

Q. It couldn't be used for that purpose? A. No. 

Q. Now, the first of February Fleecie Lovelace came to see you; 
you remember that, don't you? A. Yes. 

Q. And tell us the conversation you had with her when she first 


came to your office. A. She said, "I haven't seen my period for --" 
I think it was three days, that first time, and I said, "Well, do you usual- 
ly have regular periods?" She said yes. She hada complaint also of 


constipation and had a slight temperature. So, quite often, in cases like 
that there isa temporary delay in the menstrual period, and I, therefore, 

prescribed for her a drug which is quite often used for that type of 
case. 

Q. Ergot apiol? A, Ergot apiol savin. 

Q. What is the rest of it? A. S-a-v-i-n, 

Q. And how did you determine she had a temperature? Did you 
take her temperature? A. Took her temperature, 

Q. So that when you told Mr. Johnson you didn't examine her, you 
mean you didn't examine her, but you did take her temperature? 

THE COURT: You didn't give her a physical examination. 

THE WITNESS: No. Even if she had any pregnancy, it was too 
early to determine, 

BY MR, HANNON: 

Q. She said, as best you can remember, that she was three days 
late? A. Best Iremember. 

Q. How many babies have you delivered, doctor? Any? 
A. I would say two or three hundred, I suppose. 

Q. How many women would you say you treated in pregnancy? 
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THE COURT: You mean prenatal care? 
BY MR. HANNON: 

Q. Prenatalwise. A. Pretty close to the same amount. 

Q. Two or three hundred. A. Yes. 

Q. How many people -- could you estimate for us, doctor how 
many women you have treated for late menstrual periods? A. Over 
the period of years it is hard to say, because -- 


Q. Well, you can give us a general estimate. A. Well, I would 


say I would run into that sort of thing at least seven or eight times a 
month, 

Q. And you have been practicing for twenty years? A. Twenty 
years, so you can figure it up. 

Q. 7 times 12 is 84. 840 -- about 1600. A. Yes. 

Q. Now, when a woman is late menstruating it could be that she 
is pregnant, or it could be from other causes. A. Yes, that is true. 

Q. And so that when this young lady came to you and told you she 
was three days late, you didn't rule out the possibility that she might be 
pregnant? A. No, I didn't rule it out at all. 

Q. Did you ask her if she was married? A. I don't remember 
if I did at the time. 

Q. Did you know at the time whether she had children? A. Yes, 
I did. 

Q. You knew she had two children? A. Yes. 

Q. So that you knew she had experienced pregnancies before? 

A. Yes. 

Q. Has your experience taught you, Doctor Wayne, that when a 
girl comes to you for treatment prenatalwise, or comes to you and says, 
"I am late menstruating," has your experience taught you that, Number 
1, if she is in fact late menstruating that if you do nothing, eventually 
she will come around and menstruate, or, Number 2, if she is pregnant 
and that is causing her a delay in menstruating, if you wait long enough 
you will find out about it? A. That's true, except the first part of your 
statement isn't true. 
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Q. What part? A. That if you do nothing she will eventually 
menstruate. If she had functional amenorrhea -- 

Q. What is that? A. It is a condition in which -- just means she 
hasn't menstruated because of maybe a glandular disfunction or some 
other intermittent illness, and they wouldn't menstruate. So that is the 
reason I used ergot apiol savin, which is a drug recommended for that 


purpose. 
Q. Recommended by whom? A. Well, I don't know where I could 
tell you right now, but it is advertised in very well credited medical 


journals. 

Q. It's not advised by the American Medical Association, is it? 
A. It's advertised in the journal of the American Medical Association. 

Q. It is advertised in the journal? Is it recommended by the 
journal? A. Inever read any recommendation in the journal per se, 
except in the ad. 

Q. Now, let me ask you this: -- Have you finished your answer ? 
A. I was going to say that I was quite sure that the association would 
recommend it if they let the company publish an ad for it in the magazine. 

Q. Now, did you ask Fleecie Lovelace whether she had an inter- 
mittent illness before you prescribed ergot apiol to her? A. Onthe 
basis of her temperature and the history in general. 

Q. The temperature and constipation? <A. Yes. 

Q. You didn't ask her if she had been ill? A. No. 

Q. Did you ask her whether during the past four weeks she had 
suffered from any glandular disturbance? A. No, I didn't ask her that. 

Q. You didn't inquire about either of these things. Now, did you 
inquire from her regarding whether or not she could be pregnant? 
A. Well, she didn't -- she said she hadn't had any suspicious inter- 
course -- intercourse that she could remember. 

Q. You asked her that? A. I asked her that, I asked her about 
whether or not she had had intercourse within the past three weeks to a 
month. 
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Q. And what did she tell you? A. She told me she didn't have it. 
Q. How is it, Doctor Wayne, that when Mr. Johnson asked you this 
question, these questions, that you didn't tell him you had asked her 
whether she had -- A. I don't remember his asking me. 
Q. Pardonme? A. I don't remember his asking me. 


Q. So anyway, you did satisfy yourself from what she told you 


that she hadn't had any suspicious intercourse? A. Yes. 

Q. And you didn't bother asking her whether she had been ill or 
had any glandular disturbance when you prescribed ergot apiol? 

A. That's right. 

Q. What is it that you understand about ergot apiol? A. What do 
you mean? 

Q. How does it affect the person to whom it is administered? 

A. It causes engorgement of the uterus. 

Q. Engorgement? A. Yes, increases the blood supply so if the 
endometrium hasn't been flushed, before, there is a tendency for it to 
flush, And to tell the truth, Mr. Hannon, I have never seen ergot apiol 
and pregnancy, so I don't believe it is harmful. 

Q. Does it bring about a contractual effect to bring on a menstrual 
period? A. Inever used it late enough for there to be a fetus in the 
actual cavity. I -- 

Q. I didn’t ask you that, doctor. I'm asking you whether you know 
whether or not it causes the uterus to contract? A. It would ordinarily, 
yes. 

Q. Yes. Asa matter of fact, you know too, since you have deliver- 
ed two or three hundred babies, that after the birth of the baby if the 
uterus doesn't contract and bleeding continues, that at that time it is 
proper for doctors to administer ergot apiol and to cut down the -- 

A. Ergot apiol isn't strong enough to contract -- 

THE COURT: You use the curettement then? 

THE WITNESS: No, sir, not after a normal pregnancy. 

THE COURT: I'm not talking about that. I'm talking about the 
abnormal bleeding subsequent to birth. 
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THE WITNESS: Oh, well, you use ergot trate which is a higher 
potency ergot preparation. Ergot apiol is a dilute preparation. 

THE COURT: Curettement is not indicated? 

THE WITNESS: Not after the baby is born, sir. 

BY MR. HANNON: 

Q. Later on, though, it could be; isn't that right? A. Beg 
pardon? 

Q. Later on you could use the curettement if the bleeding continued? 
A. Oh, yes, of course. 

THE COURT: That is the purpose of my question. 

THE WITNESS: Oh, I see. 

BY MR. HANNON: 

Q. Now then, Fleecie Lovelace left and you had called Colbert's 
Drug Store to deliver this prescription? A. Yes. 

Q. And you told her, did you not, that if something doesn't happen 
in four or five days, to come back? A. Yes. 

Q. Yes. Then in four or five days she came back? A. Yes. 

Q. Tell us the conversation you had with her on that occasion. 

A. Well, I told her that it would be safe to try another prescription of 
ergot apiol since her misperiod was still very recent, andI gave her 
another prescription. 

Q. How late was she now? A. She must have been -- it was 
about a week later, so that would make it about ten days. 

Q. Is that tardiness unusual ina woman? A. Yes, it is. 

Q. Tell us what examination you made of Fleecie Lovelace at that 
time to determine what it was that was causing her menstruation period 
to be late. A. I took her temperature, blood pressure -- routine ex- 
amination. 

Q. Didn't you tell Mr. Johnson a moment ago, sir, on the second 
occasion you did not examine her? A. That was on the third -- let me 
see--- 

THE COURT: I think that question was a physical examination; 
not the type mentioned. 
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THE WITNESS: Yes. Let me see, now. The second time -- no, 

I didn't examine her until the third one; that's right. 
99 BY MR. HANNON: 

Q. Then tell me, sir, since you say a ten day tardiness in men- 
Struating is unusual, tell me what steps or what action you took to 
determine why Fleecie Lovelace hadn't menstrwated in the past ten days. 
A. That is the time I didn't do anything but give her a prescription. 

Q. Why is it, sir, if itis a serious condition -- is it a serious 
condition? A. It is not serious, but it is often bothersome to the 
woman. Sometimes it can be serious, though. 

Q. Anda source of concern to the doctor. A. Yes. 

Q. Well, tell me, sir, why is it that since it is a source of concern 
to the doctor you didn't take any steps to find out why it was she hadn't 
menstruated after ten days? A. Because after ten days I have seen 
ergot apiol still work in these cases. 

Q. Well, is there any possibility that the ergot could complicate 
whatever it is that prevents her from -- A. Not ergot apiol, no. 

Q. Notatall? _ A. There's not enough in there for it. 

Q. But you didn't make any effort to find out why it was she hadn't 

100 menstruated in ten days? A. No. 

Q. When next did you see her? Excuse me. You again called 
Colbert's Drug Store? A. Yes. 

Q. And you had the drug delivered to her? A. Yes. 

Q. And then you told her what, sir? A. In the event it did not 
work, I told her to come back the middle of the following month and I 
would examine her to see if she was pregnant. 

Q. So she came back on March 15, did she not? A. That's right. 

Q. And she told you she still had not menstruated? A. That's 
right. 

Q. You examined her? A, Yes. 

Q. Did you determine how pregnant she was, sir? A. I thinkI 
estimated it at three months; I think, two and a half or three, 


Q. Yes. And when did you first start seeing her? How long a 
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period of time prior to this was it you first saw her? A. This was 


the first of February. 

Q. That you first saw her? A. Yes. 

101 Q. So that when you saw her in the middle of March, a month and 
a half had expired? A. That's right. 

Q. So, when you first saw her she was a month and a half preg- 
nant? A. No, she was about -- apparently she must have been -- yes, 
a month to a month and a half. 

Q. Is there any way you can determine that? 

THE COURT: When? 

BY MR. HANNON: 

Q. Ata month anda half pregnancy. Is there any way that you 
can determine whether a woman is pregnant at a month and a half? 

A. You can't be certain. You can't be certain. I mean, you can attempt 
to determine it, but you can mislead yourself one way or the other by 
making a diagnosis that early, unless you take an X-ray. 

Q. Yes. So that the first and safest time was about March 15 
when you determined that she was three months pregnanat? A. That 
was the time I could be absolutely sure. 

Q. What conversation occurred between you and Miss Lovelace 
at that time? A. There was no conversation except that I told her 

102 she was pregnant. 

Q. What didshe say? A. She just looked downfallen and, crest- 
fallen, rather. And whenI -- 

Q. Was she surprised? A. Well, she didn't show too much 
surprise. 

Q. She had told you-- A. She was disappointed, though. 

Q. She had told you when she first went there in February, sir, 
had she not, that she had no suspicious intercourse for three or four 
weeks prior to that? A, That's right. 

Q. And now, a month and a half later when you tell her she is 
pregnant you say she didn't indicate surprise, but rather disappointment? 


A. She was more crestfallen. 
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Q. Did she tell you why she was crestfallen? A. No, she didn't; 
she just went out. 

Q. Dis she pay you any money? A. No, she didn’t pay me. 

Q. How was that, sir? Did you ask her for any? A. She told 
me she was going to pay me on payday. 

Q. She did say that? A. Yes. 

103 Q. When was it she told you this? A. This was in the middle of 
March, 

Q. The last time that yousaw her? A. Yes. 

Q. Did you tell her how much money she owed you? A. I told 
her nine dollars. 

Q. For three visits? A. Yes, sir. 

Q. May I have your indulgence for a moment. 

THE COURT: Would a retroversion condition stop menstruation 
for a period? 

THE WITNESS: It could, yes, Your Honor. 

THE COURT: That is just a mechanical maladjustment? 

THE WITNESS: That's right. 

THE COURT: Being out of the correct pasition? 

THE WITNESS: That's right. ; 

BY MR. HANNON: 

Q. Now, you remember, do you not, doctor, that you also testified 
in the criminal case Mr. Lincoln Johnson has been referring to throughout 
the day? A. Yes. 

Q. Do you remember, Doctor Wayne, being asked the following 
questions and giving the following answers: 

"BY MR. JOHNSON: 


"Q. Doctor Wayne, for any of the professional service 


that you rendered Miss Lovelace, did you make any charge? 
“Answer; At this point I'm not sure. I had thought I 

charged the usual three dollar visit on the two February visits. 
"Question: Did you make any charge for the March 15th 


visit? 
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“Answer: I'm not actually clear. 
“Question: What is that? 
“Answer: It should have been three dollars. 
“Question: Have you any recollection of having received 
any money from her at all for that occasion? 


“Answer: No, I can't say." 


Did you answer those questions that way? A. Yes, I did, 

Q. When was it, sir; you told us here today that you told her she 
owed nine dollars and she was going to pay it on payday -- when was it 
that you remembered this? A. Well, I hadn't thought of it until you 
asked the question, so it must have been just then. 


Q. This wasn't your testimony in the criminal case that she was 


going to pay you nine dollars on payday, was it? You couldn't recall 
then, as I understand this. A. No, I guess I couldn't. 


Q. But you do recall now that she was going to pay you nine 
105 dollars on payday? A. Uh-huh. (Affirmative.) 

Q. Did you ever get the nine dollars? A. No. 

Q. When was her payday to be? A, I don't know. 

Q. You didn't ask her that? A. No. 

Q. Did you send her a bill? A. At that time she was in the 
hospital, and I was -- 

@. Your answeris no? A. Yes. 

Q. Now then, so that on March 15th two people know that Fleecie 
Lovelace was pregnant, to wit, you and Fleecie Lovelace. A. Yes. 

Q. When was the next time that you saw Fleecie Lovelace? 
A. On the 30th of March. 

Q. Where was it that yousaw her? A. At her home. 

Q. And how did you come to go there? A. She called me and 
said she was having these abdominal pains, 

Q. When you went there was she having abdominal pains? 
A. She was, definitely. 

106 Q. And you looked at her, did you not? A. Yes. 

Q. You went over to the bed and talked to her? A. Uh-huh. 

(Affirmative.) 


46 

Q. Did she tell you why she was crestfallen? A. No, she didn't; 
She just went out. 

Q. Dis she pay youany money? A. No, she didn't pay me. 

Q. How was that, sir? Did youaskher for any? A. She told 
me she was going to pay me on payday. 

Q. She did say that? A. Yes. 

103 Q. When was it she told you this? A. This was in the middle of 
March, 

Q. The last time that you saw her? A. Yes. 

Q. Did you tell her how much money she owed you? A, I told 
her nine dollars. 

Q. For three visits? A. Yes, sir. 

Q. May I have your indulgence for a moment. 

THE COURT: Would a retroversion condition stop menstruation 
for a period? 

THE WITNESS: It could, yes, Your Honor. 

THE COURT: That is just a mechanical maladjustment? 

THE WITNESS: That's right. 

THE COURT: Being out of the correct pasition? 

THE WITNESS: That's right. ; 

BY MR. HANNON: 

Q. Now, you remember, do you not, doctor, that you also testified 
in the criminal case Mr. Lincoln Johnson has been referring to throughout 
the day? A. Yes. 

Q. Do you remember, Doctor Wayne, being asked the following 
questions and giving the following answers: 

"BY MR. JOHNSON: 
"Q. Doctor Wayne, for any of the professional service 
that you rendered Miss Lovelace, did you make any charge? 
“Answer; At this point I'm not sure. I had thought I 


charged the usual three dollar visit on the two February visits. 
"Question: Did you make any charge for the March 15th 


visit? 
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“Answer: I'm not actually clear. 
"Question: What is that? 
“Answer: It should have been three dollars. 
“Question: Have you any recollection of having received 
any money from her at all for that occasion? 


“Answer: No, I can't say." 


Did you answer those questions that way? A. Yes, I did. 

Q. When was it, sir; you told us here today that you told her she 
owed nine dollars and she was going to pay it on payday -- when was it 
that you remembered this? A. Well, I hadn't thought of it until you 
asked the question, so it must have been just then. 

Q. This wasn't your testimony in the criminal case that she was 


going to pay you nine dollars on payday, was it? You couldn't recall 
then, as I understand this. A. No, I guess I couldn't. 


Q. But you do recall now that she was going to pay you nine 
105 dollars on payday? A. Uh-huh. (Affirmative.) 

Q. Did you ever get the nine dollars? A. No. 

Q. When was her payday to be? A, I don't know. 

Q. You didn't ask her that? A. No. 

Q. Did you send her a bill? A. At that time she was in the 
hospital, and I was -- 

Q. Your answeris no? A. Yes. 

Q. Now then, so that on March 15th two people know that Fleecie 
Lovelace was pregnant, to wit, you and Fleecie Lovelace. A. Yes. 

Q. When was the next time that you saw Fleecie Lovelace? 
A. On the 30th of March. 

Q. Where was it that you saw her? A. At her home. 

Q. And how did you come to go there? A. She called me and 
said she was having these abdominal pains. 

Q. When you went there was she having abdominal pains? 
A. She was, definitely. 

106 Q. And you looked at her, did you not? A. Yes. 

Q. You went over to the bed and talked to her? A. Uh-huh. 

(Affirmative. ) 
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Q. What did she tell you, Doctor Wayne? A. She told me about 
the pains she had in her stomach, lower abdomen, and I palpated that 
and I could tell it was a contracted womb. 

Q. Palpate -- what does that mean? A. Just to rest your hand 
on it. 

Q. And you did this right through the covering of the bed? 
A. Yes. 

Q. You didn't take the covers down at all? A. It wasn't 
necessary. She had a sheet on. 

Q. Now, the last time that you saw her was two weeks before, 
when she was pregnant? A. Yes. 

Q. Normal pregnancy so far as you could tell? A. So far as I 
could tell. 

Q. And two weeks later you went to her house and you found that 
there were some contractions; is that correct? A. That's right. 

Q. Now, what does a doctor do, sir, when he is confronted with 

107 that type of situation, with a woman three and a half months preg- 

nant? A, I did what I think most doctors do; I told her to go to the 
hospital. 

Q. Now, you told her to go to the hospital? A. Yes. 

Q. She brought you in, didn't she, sir? A. What do you mean, 
she called me in? 

Q. Yes. A. Yes. 


Q. You saw her from the first instance, from February until now. 
A. Yes. 

Q. What hospital did you tell her to goto? A. I didn't tell her 
any particular one. 


Q. Were you her doctor? A. Yes. 

Q. What hospital do you take your patients to? A. To Freed- 
man's Hospital. 

Q. Why is it you didn't tell her to go to Freedman's Hospital? 
A. I told her to go to the hospital. D.C. General was the nearest one 
to her. 
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Q. You didn't tell her to go to D. C. General. A, I didn't 
108 specify either one, 
Q. Why is it you say D. C. General was the closest one to her? 


A. Because that is where she lives -- from where she lives. 
Q. Was she your patient? A, Yes, I had treated her. 
Q. She was your patient at the time you left her house? 
A. That's right. 
Q. And you told her to go to the hospital if she got worse? 


A. That's right. 

Q. But you didn't tell your patient to go to Freedman's Hospital 
where you can treat your patients; why is that? A. I did not specify 
because they charge at Freedman's, 

Q. Did you treat her at D. C. General Hospital? A. No. 

Q. Why would you send your patient to D. C. General Hospital 
where you wouldn't treat her? A. I didn't want anything to do with it, 
I thought something peculiar had happened. 

Q. You didn't want anything to do with Fleecie Lovelace? 

A. I mean with what was going on -- apparently happened to her. 
109 Q. Did you tell her you didn't want anything to do with her? 
A. No, I told her to go to the hospital. 

Q. Did you tell her to call in another doctor? A. No, I told her 
to go to the hospital. 

Q. In other words, you abandoned a woman in the middle of a 
miscarriage without suggesting to her that she consult other medical 
people; is that correct? A. I sent her to the hospital. 

Q. What hospital did you send her to? A. I didn't specify. I 
just told her to go to the hospital. 

Q. When to go to the hospital? A. AS soon as she could get 
ready and go. 

Q. As soon as she got ready. A. As soon as she could get 
ready. 

Q. Did you tell her if it got worse to go to the hospital? A, I 
told her definitely if it got worse. 
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Q. Which did you tell her? As soon as she could get ready, or if 
it got worse, to go to the hospital? A. I did specify that when it gets 
worse she should go to the hospital, -- if it gets worse. 

Q. What is the cervix, Doctor Wayne? A. The lower portion 

110 of the womb. 

Q. And what does an examination of the cervix show a doctor who 
has delivered two or three hundred babies? A. It shows dilatation if 
something was happening in the womb. 

Q. What kind of dilatation? A. Well, an opening of --a spread- 
ing of the orifice. 

Q. Suppose the dilatation of the cervix is large, what does that 
mean to you? A, It means emptying of the uterus is imminent. 

Q. And it means the abortion is inevitable, does it not? A. Yes, 


that is true. 


Q. Suppose the opening of the cervix is small, what then does that 


mean to you? A. It means that it is not imminent. 

Q. And it is possible, sir, for the cervix to be small and still have 
contractions of the uterus? A. That's right. 

Q. Why didn't you examine her cervix to find out whether it was 
small or large? A. I didn't want anything to do with it at the time. 

Q. You mean that you stood there with the possibility, Doctor 
Wayne, that you could have saved the baby that was -- the fetus that was 
in that woman, that you as a doctor could have saved it, but because you 

111 didn’t want to have anything to do with it you turned your back and 
walked out from her? . A, I didn't believe it could have been saved. 

Q. How do you know if you didn't examine the cervix? A. I felt 
the contractions of the womb. 

Q. What does that show? A. It was so severe as for me to know 
that the cervix would soon dilate if it hadn't. 

Q. If the cervix was small you could have administered pogesteral 
or one of its derivatives, could you not? A. Not at that point; it 
wouldn't have done any good. 

Q. From the contraction alone you could tell this? A. Yes. 


‘81 

Q. Did you tell her then she was going to have a miscarriage? 
A. Yes, I told her she was going to have a miscarriage and she had bet- 
ter go to the hospital. 

Q. Did you tell the woman that was taking care of her, the woman 
that was there; did you tell her? A. Yes. 

Q. Youdid? A. Yes. ‘ 

* * 

112 BY MR. HANNON: 

Q. Now, doctor, in the same criminal trial we spoke of, were you 

asked the following questions: 
“Question: Knowing the diagnosis that you had made in 
March, and the physical condition that you found her in on 


March 30th, did you come to any medical conclusion as to 


what her difficulty was? 
“Answer: I was quite convinced that the lady was im- 
minent with abortion, 
"Question: Did you prescribe for her? 
“Answer: No, I did not. 
"Question: Did you give her any treatment? 
“Answer: No, I did not. 
"Question: What did you tell her to do, if anything? . 
“Answer: I told her that I should think if her condition 
worsened she should go to the hospital." 
Did you answer that last question the way Ianswered it? A. Yes, 
Q. Which then did you do, sir: did you tell her to go to the hospital 
when you realized she was going to have an abortion, or as you said here, 
did you tell her if her condition worsened she should go to the hospital? 
A. If it got worse. . 
Q. Whichone? A. The second. 
113 Q. If her condition worsened? A. Yes. 
Q. She should go to the hospital, And what is it, sir -- you told 
us -- you Said you told the woman that was taking care of her something. 
What is it you told that woman? 
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MR. JOHNSON: If Your Honor please, I think he has explored this. 
That wasn't covered by the direct. 

THE COURT: Overruled. The doctor may answer. 

BY MR. HANNON: 

Q. What did you tell the woman that was there taking care of 
Fleecie Lovelace? A. I told them both there together to take her to 
the hospital. She was in the room with me. 

Q. Did you say, "Take her to the hospital," or did you Say, “If 
her condition worsens"? A. That's what I mean; if the condition 


worsened. 


Q. They were both in the room and you told them if the condition 


worsened take her to the hospital? A. That's right. 

Q. You don't have any doubt about that do you, doctor? A. No. 

Q. You pretty sure that is what you told them? A. Yes. 

Q. You told Miss Edwards who was there the same thing? 

A. Yes. 
Q. You would naturally tell her, wouldn't you? A. Yes, they 
114 were Standing right there together. I mean, she was standing; 
the patient was lying down. 

Q. Now, Doctor Wayne, I am going to read to you some more 
questions and some more answers so that I can ask you whether these 
are your anSwers during the criminal trial: 

"You didn’t ask her about anything else --" speaking 
of Fleecie Lovelace, 

“-- at her home, doctor? 

"Answer: I had no reason to. 

“Question: You just took her at her word that she 

having pain? 

“Answer: Yes. 

“You didn’t question as to why she was having these 
pains? 

“Answer: I saw no need. 


“Question: Because you knew what was happening? 
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“Answer: No. 

“And you told her just to be patient, that everything 
would happen within the next couple of hours, didn't you? 

“Answer: I told her if she got worse she should go 
to the hospital. 

“Question: Isn't it a fact that you told her just to be 
patient; it would come within the next couple of hours? 

“Answer: No, 

“Question: Who was present when you suggested she 
should go to the hospital? 

“Answer: Just the patient and I. 

“Question: Pardon me? 

"Answer: Just the patient and I. 

"Did you see Mrs, Edwards? 

“Answer: There was an elderly woman, well, a lady 
with hair changing grey who admitted me to the house. I 


don't remember whether I saw her or not upon leaving. 


“Question: Did you give her any instructions as to 
how to take care of this woman or to take care of your 
patient? 

“Answer: No." 


Now, which is the truth, Doctor Wayne? 

MR. JOHNSON: If Your Honor please, I don't think he can do that. 

THE COURT: Did you make those answers to those questions? 

THE WITNESS: Yes, 

THE COURT: Allright. It is up to the Court to determine what -- 

BY MR. HANNON: 

Q. Reconcile now, doctor, if you can, the fact that during the 

criminal case when you testified you said that you gave no instructions to 


this woman who was taking care of Fleecie Lovelace, and that you tell 
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us now, today, that you told both her and Fleecie Lovelace to go right to 
116 the hospital, or if the condition worsened to go to the hospital? 

MR. JOHNSON: Your Honor, I don't think that is exactly his testi- 
mony. 

THE COURT: No, it isn't exactly, but I remember the testimony 
very vividly. He said he told the patient in the presence of the woman 
that if things got worse she should go to the hospital. I understand that 
as his testimony. 

BY MR. HANNON: 

Q@. Can you reconcile the two answers for us, doctor? 

MR. JOHNSON: I think His Honor ruled on that, Mr. Hannon. 

THE COURT: What is your testimony now? 

THE WITNESS: I will have to -- I suppose my memory back there 
was more accurate since it was closer to the time. I don't remember, 
actually, that the lady was in the room at the time, if that is the question, 

BY MR. HANNON: 

Q. Now, Doctor Wayne, have you finished your answer? A. Yes. 

Q. Let me ask you something candidly, doctor: isn't it a fact 
when you went to Fleecie Lovelace's house on March 30th, the reason 
why you didn't make a more detailed examination, the reason why you 
didn't concern yourself with whether her cervix was dilated or not, was 

117 because you knew she would abort; isn't that a fact? A. Yes. 
When I examined her I palpated her abdomen. 

Q. Isn't it a fact that you knew she would abort because the night 
before you had performed an abortion on her and you had used a rubber 
hose, a catheter, and penetrated the uterus; isn't that a fact? A. That 
is not true. 

Q. That your reason for leaving Fleecie Lovelace at that time was 
that you felt there was some funny business going on? A. I suspected 
so. 


Q. Now, tell me, sir, what caused you to suspect there was funny 


business going on if you didn't examine the cervix? A. You can tell 
by the fundus; you can tell whether there is going to be an abortion or not. 
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Q. Can you, sir, tell whether the abortion is the result of natural 
means? A, I didn't Say anything wasn't by natural means, but I 
Suspected unnatural means, 

Q. Why did you suspect that it was by virtue of unnatural artificial 
means as distinguished from a natural means? A, I had reason to 
believe the patient didn't want the child from my conversation when I 
examined her, 

118 Q. She didn't tell you that? A, No, it was just her attitude, 

Q. Isn't it a fact she did tell you that when she first went to see 
you -- that she didn't want the child? A. No -- no, 

Q. At no time did Fleecie Lovelace ever tell you that she didn't 
want the child? A. No. 

Q. Pardon me? A. No. 

Q. She never said that to you. The only thing she ever did in 
your presence, according to your testimony, was to have a dejected 
look when you told her she was pregnant, A. That's right, 

Q. And so because she had a dejected look you concluded, or you 
Surmised, or Suspicioned, that she didn't want the child? A, That's 
right. 

Q. And then further from that, you went from that Suspicion to 


the next suspicion that there was some funny business going on? A, Yes. 
Q. And because you surmised two things: Number 1, she didn't 
want the child, and, Number 2, that there was some funny business 
going on as a result of the first, you, a doctor, abandoned her? 
119 MR. JOHNSON: If Your Honor please, isn't that a -- 
THE COURT: It isn't even a question -- a completed question, 


My understanding was that the complaining witness here, I forget her 
name, testified that she told the doctor she didn't want a third child. 

My assumption was, during the testimony of the doctor, that he knew 
that, and because -- but he wasn't certain whether or not she was preg- 
nant until after he had examined her and found that she was three months 
in that condition. And, Subsequently, when he visited her at her home 
he saw evidence, felt there was evidence, that there was, well, we will 
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call it an unnatural birth of the fetus. And, he suspected that. He 
knew that an abortion was coming, but he suspected that something was 


wrong and didn't want to be mixed up with an abortion and, therefore, told 


her to go to the hospital if it became worse. Thatis, it seems to me, 
the way the record stands now. 
MR. HANNON: His testimony, Your Honor, as I understand it is 
he is Saying that she never told him that she didn't want that child. 
BY MR. HANNON: 
Q. Is that correct? A. She never told me in so many words; 


Q. Well, that is a careful qualification, "so many words." What 
does that mean? 

120 THE COURT: Well, it is going to be a question of the veracity of 
the witness, I can see that, for the Court to determine. 

MR. HANNON: That is allI have, Your Honor. 

MR. JOHNSON: That's all. 

THE COURT: You may step down, doctor. 

Have you any further testimony, Mr. Johnson? 

MR. JOHNSON: No, sir. 

THE COURT: You are resting your case? 

MR. JOHNSON: Yes, Your Honor. 

* * * 

THE COURT: Allright. Both sides have rested. Now, the 
record in the criminal case is in evidence here, and in spite of what I 
said this morning, since it is in evidence, I assume I will have to read 
it. Therefore, I will reserve decision in the case for a short period of 
time. WhenI say a short period of time, probably five or six days, 
possibly a week, 

If you care to brief the facts -- there is no necessity of briefing 
the law -- I will be glad to hear what your suggestions may be. But, 
in order to do it, I wish you would have it to me in the next three or four 
days, concurrently. 

Court will now stand adjourned until ten o'clock tomorrow morning 


121 (Thereupon, the above trial was concluded at 4:00 p.m.) 
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[ Filed June 5, 1959] 
FINDINGS OF FACT 

1, Defendant, Dr. Lewis L. Wayne, was licensed to practice 
medicine and surgery in the District of Columbia and said license was 
at the time of the filing of the complaint in this action in full force and 
effect. 

2. Defendant Wayne, while a duly licensed and registered surgeon 
and doctor in the District of Columbia did, on or about March 29, 1956, 
perform an abortion on the person of Fleecie Lovelace who was then 
pregnant, with the intent of procuring a miscarriage on said Fleecie 
Lovelace. 

3. Said abortion was not done as necessary to the preservation of 
Fleecie Lovelace's life or health. 

4. Asa result of the acts performed on Fleecie Lovelace by 
defendant Wayne on or about March 29, 1956, said Fleecie Lovelace 
did have a miscarriage on or about March 30, 1956, 

CONCLUSIONS OF LAW 

1. Defendant Wayne is guilty of misconduct in that while a duly 
licensed and registered doctor and surgeon in the District of Columbia, 
the evidence clearly and convincingly establishes that defendant did per- 
form an abortion on the person of Fleecie Lovelace. 

2. Asa result of said misconduct, the license of the defendant 
Wayne to practice the healing art in the District of Columbia is hereby 
revoked, 


/s/ Joseph R. Jackson 
JUDGE 


[ Certificate of Service] 
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[ Filed June 10,1959] 


JUDGMENT 
Findings of fact and conclusions of law having been filed by the 
Court herein, it is the judgment of this Court that the license of Doctor 
Lewis L. Wayne to practice the healing art in the District of Columbia 
be, and the same hereby is, revoked. 


/s/ Joseph R. Jackson 
A Senior Judge of the United States 
Court of Customs and Patent Ap- 
peals Sitting by Designation pur- 
suant to the provisions of Section 
[ Certificate of Service] 294(b) of Title 28, United States 
Code. 


[ Filed July 21, 1959] 
NOTICE OF APPEAL 

Notice is hereby given this 20th day of July, 1959, that Lewis L. 
Wayne hereby appeals to the United States Court of Appeals for the 
District of Columbia from the judgment of this Court entered on the 
10th day of June, 1959 in favor of Commission on Licensure To Prac- 
tice the Healing Art in the District of Columbia against said Lewis L. 
Wayne. 


/s/ Henry Lincoln Johnson, Jr. 
Attorney for 


LEWIS L. WAYNE 


[ Filed July 27, 1959] 
MOTION TO DISMISS APPEAL 
Comes now the Commission on Licensure to Practice the Healing 
Art in the District of Columbia through its attorney, the United States 
Attorney for the District of Columbia, and respectfully moves the Court 
to dismiss the appeal entered by the defendant Dr. Lewis L. Wayne and 
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for reasons therefor states that notice of appeal was filed longer than 
thirty (30) days after entry of final judgment herein. 


/s/ Oliver Gasch 
United States Attorney 


/s/ Edward P. Troxell, Principal 
Assistant United States Attorney 


/s/ John F. Doyle 
Assistant United States Attorney 


/s/ Joseph M. Hannon 
Assistant United States Attorney 


[ Certificate of Service] 


| Filed July 27, 1959] 


MEMORANDUM OF POINTS AND AUTHORITIES 
IN SUPPORT OF PLAINTIFF'S MOTION TO DISMISS APPEAL 


The Final Judgment of the District Court for the District of Colum- 
bia was entered in this cause on June 10, 1959 and the defendant, Dr. 
Lewis L. Wayne, filed his Notice of Appeal on July 21, 1959. 

Under Rule 73(a) of the Federal Rules of Civil Procedure, an ap- 
peal may be taken within thirty (30) days from entry of the judgment ap - 
pealed from, except in the case of the United States or an officer or 
agency thereof in which case the time is sixty (60) days, or upon a show- 
ing of excusable neglect based on a failure of a party to learn of the 
entry of the judgment and in such case the District Court may extend the 
time for appeal. 

The District of Columbia Government is not an agency of the United 
States but rather a municipal corporation, O'Toole v. United States, 106 
F. Supp. 804, affirmed in part and reversed in part 206 F. 2d 912; 
Barrett v. Young, 134 F. Supp. 106; and a fortiori the Commission of 
Licensure to Practice the Healing Art in the District of Columbia is not 
an agency of the United States. Moreover, there has been no showing of 
excusable neglect on the part of Dr. Wayne or his counsel. Therefore, 


60 


it is apparent that the thirty-day period expressed in Rule 73 (a) is 
controlling. 

Since Notice of Appeal was not filed within thirty days of June 10, 
1959, the date of final judgment, it must be dismissed. The thirty-day 
limit fixed by Rule 73(a) of the Federal Rules of Civil Procedure for 
taking appeals is jurisdictional. Slater v. Peyser (1952), 200 F. 2d 360, 
91 U.S. App. D.C. 314; Bradley v. Pace (1950), 87 U.S. App. D.C. 11, 
183 F. 2d 806. 


/s/ Oliver Gasch 
United States Attorney 


/s/ Edward P. Troxell, Principal 
Assistant United States Attorney 


/s/ John F. Doyle 
Assistant United States Attorney 


/s/ Joseph M. Hannon 
Assistant United States Attorney 


[ Filed August 10, 1959] 


POINTS ON APPEAL 

(1) Error for trial Court to permit government to change pretrial 
order so as to permit)the introduction of witnesses not disclosed within 
time of pretrial order. 

(2) In failing to hold the plaintiff estopped to proceed upon identical 
evidence upon the identical charge upon which defendant was found not 
guilty. 

(3) In overruling defendant's plea of res adjudicata. 

(4) In overruling appellant's suggestion that the statute as drawn 
is vague and indefinite and by so much unconstitutional. 

(5) In entering an order for revocation of defendant's license 
when the only relief, as limited by pretrial order was the suspension of 
appellant's license. 
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(6) There was insufficient evidence to sustain plaintiffs case. 

(7) Error in refusing to permit impeachment of witness because 
of vindictiveness. 

(8) In Holding that complaining witnesses uncorroborated state- 
ment supplying the sole evidence of the abortion charge was sufficient 
upon which to predicate revocation of defendant's license. 

(9) In holding that a simple preponderance of the evidence was 
sufficient to warrant the revocation of a license upon a charge of a 
criminal felony offense. 

(10) In holding that a revocation of a physicians license is possible 
when based on the testimony of a witness whose testimony as to how she 
came to make the charge is either false or if true not credible. 


/s/ Henry Lincoln Johnson, Jr. 


Attorney for Defendant 
*x* * x 


[ Certificate] 


[ Filed August 21, 1959] 


ORDER 


Upon consideration of the motion to dismiss the appeal of the de- 
fendant filed herein and the argument of counsel, it is this 21st day of 
August, 1959, 

ORDERED, that said motion be and the same is hereby denied. 


By the Court: 


(Initialed) G.L. H. Jr. 
Judge 
A copy of this order was left at the office of the United States At- 
torney this 21st day of August, 1959. 


/s/ Henry Lincoln Johnson, Jr. 
Attorney for Defendant. 


BRIEF FOR APPELLEE 
—__EL 


United States Court of Appeals 
For the District of Columbia Circuit 


Onited States Court of Appeale 
font or the 
No. 15.387 District of Columbia Cireust 


FILED 


pee ON Abe Lop 130, 


Lewis L, Wayne, Appellant, ysl b) Siren) 


Vv. CLERK 


Commission on Licensure to PRactics THE Heatinc Arr 
IN THE Districr or Cotumsta, Appellee. 


Appeal From the United States District Court for the 
District of Columbia 


OLIVER GascuH, 
United States Attorney. 


Cart W. BELCHER, 
Harry T. ALEXANDER, 
Assistant United States Attorneys. 


QUESTIONS PRESENTED 


_ In the opinion of the appellee, the following questions 
are presented: 


1. Whether the Court has jurisdiction over an appeal 
filed more than thirty days after a judgment rendered in 
equity court for and in behalf of the Commission on 
Licensure to Practice the Healing Art in the District of 
Columbia? 


2. Whether a prior determination of the constitutionality 
of 2 D.C.C. § 123, rendered en banc, is dispositive of appel- 
lant’s challenge to the validity of the same statute, and was 
not the statute constitutionally applied? 


_ 8. Whether the doctrine of res judicata is applicable to 
a proceeding in equity brought by the Commission on 
Licensure to Practice the Healing Art in the District of 
Columbia as a remedial measure to protect the public, 
when the prior criminal proceeding for the same miscon- 
duct resulted in an acquittal? 


4. Whether the evidence of record is sufficient to sustain 
the trial court’s finding that appellant is guilty of mis- 
conduct as a result of having performed an abortion? 


Summary of Argument 

Arguments: 
I. The Court Is Without Jurisdiction Over The Appeal 
Il. This Court Has Held That 2 D.C.C. § 123 Is Not Unconstitutional $1 


A. Revocation Of 4 License Under 2 D.C.C. § 123 Does Not Re- 
quire Indictment 


B. Constitutionality Of The Statute Is Not Dependent Upon Prior 
Criminal Conviction 


III. Acquittal In Criminal Proceedings Brought By United States Did 
Not Bar Proceeding Brought By Commission To Bevoke The 


IV. Evidence Properly Admitted In Evidence Is Sufficient To Support 
The Finding That Appellant Committed The Abortion 


Conclusion 


TABLE OF CASES 


Alezander v. Special School District of Boonesville, 132 F.2a 355, (8th 
Cir, 1943) 

Barsky v. Board of Regents, 347 U.S. 442 (1954) 

Bradley v. Pace, 87 U.S, App. D.C. 11, 183 F.2d 806 (1950) 

In re Carter cases, 85 U.S. App. D.C. 229, 177 F.2d 75 (1949), cert. denied, 
338 U.S. 900, 89 U.S. App. D.C. 310, 192 F.2d 15 (1951), cert denied, 
342 U.S. 862 

Casey v. United States, 8 F.2d 709 (3rd Cir. 1925) 

Cherry v. Board of Regents, 289 N.Y. 148, 44 N.E. 2d 405 (1942) 

Czarra v. Board of Medical Supervisors, 25 App. D.C. 443 (1905) 

Daitz Flying Corp. v. United States, 4 P.R.D. 372 (E.D.N.Y. 1945) 

Donovan v. United States, 21 Ct. Cl. 120 (1886) 

Federal Trade Commission v. Minneapolis-Honeywell Co., 344 U.S. 206 
(1952) 

Hare v. Hurwitz, 248 F.2d 458 (2a Cir, 1957) 

Harrod v. United States, 58 App. D.C. 254, 29 F.2d 454 (1928) 

Hatfield v. New Mexico State Board of Regents, 60 N.M. 242, 290 P. 24 
1077 (1955) 

Hawker v. People of New York, 170 U.S. 189 (1898) 

Helvering v. Mitchell, 303 U.S. 391 (1938) 23, 

Kemp v. Board of Medical Supervisors, 46 App. D.C. 173 (1917), cert. 
denied, 234 U.S. 756 22, 

Ladrey v. Commission on Licensure to Practice the Healing Art in the 
District of Columbia, 104 U.S. App. D.C. 239, 261 F.2d 68 (1958), 
cert. denied, 358 U.S. 920, reh. denied, 358 U.S. 948 15, 16, 22, 23, 24, 

25, 26, 27, 28, 31, 33 


ay 


bw 


is] 
wos ow 


iS] 


to to 


bo 
eS BS -43- 


Index Continued. 


Milton Leo Mallory v. United States, 104 U.S. App. D.C. 71, 259 F.2d 
801 (1958) 


Robinson v. United States, 104 U.S. App. D.C. 200, 260 F.2d 718 (1958), 
reversed, .... U.S. ...., 28 L.W. 4047 (No. 16, decided January 11, 
1960) 


United States v. Moreland, 258 U.S. 433 (1922) 
United States v. Ragen, 314 U.S. 513 (1942) 
United States v. Petrillo, 332 U.S. 1 (1947) 


OTHER REFERENCES 


District of Columbia Code (1951 Edition), Title 2: 
G13 cease Web. d adecwiedigre ote eeu lalaaly so 9 ware wie ird ea 14, 15, 17, 21, 22, 24 


§ 131 


eierataiatere Nargele shoe wits Sec als saven Un hacen va eccrine ee 14, 16, 29 
Rule 52(a) 
Rule 73(a) 15, 17, 21 
Healing Arts Practice Act, District of Columbia, 1928, Act of February 
27, 1929, 45 Stat. 1326 et seg., Ch. 352, §§ 1-49 
§4 (2 D.C.C. § 103) 
$47 (2 D.C.C. § 138) 
§46 (2 D.C.C. § 137) 
§ 44 (2 D.C.C. § 135) 
28 U.S.C. § 2101 
U.S. Constitution, Amendment V 


United States Court of Appeals 
For the District of Columbia Circuit 


Lewis L, Warne, Appellant, 
v. 


Commission on Licensure To Practicr tae Heating ArT 
IN THE District or CoLumsia, Appellee, 


Appeal From the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


This is an appeal from a judgment of the District Court, 
rendered in behalf of appellee, Commission on Licensure 
to Practice the Healing Art in the District of Columbia, 
revoking the license of appellant, Lewis L. Wayne, to 
practice medicine and surgery in the District of Columbia 
(J.A. 5). 

On March 29, 1957, appellee, through its attorney, the 
United States Attorney, petitioned the District Court, 
sitting in equity, to revoke the license of appellant, |a 
licentiate under 2 D.C.C. § 123 of the Healing Arts Practice 
Act, upon the ground that appellant was ‘‘guilty of mis- 
| 
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conduct’’ in that he did, ‘‘on or about March 29, 1956 
prescribe or administer a medicine or drug or substance 
whatever, or used an instrument or means on the person 
of Fleecie Lovelace, who was then pregnant, with the 
intent of procuring a miscarriage on said person.’’ The 
complaint further alleged that as a result of the foregoing, 
‘“‘Pleecie Lovelace did have a miscarriage on or about 
March 30, 1956.’’ (J.A. 3.) 

Following appellant’s answer and the filing of pre-trial 
statements by the parties (J.A. 5-7) the District Court 
entered a pre-trial order on April 2, 1958 noting the stipu- 
lations listed below (J.A. 7-8): 


‘<The record and transcript of proceedings in crimi- 
nal 465-56 may be offered in evidence without formal 
proof subject to objections as to materiality and 
relevancy. 

‘“‘Within 10 days counsel will exchange list of 
witnesses. 

‘che trial of the case shall be deferred until the 
Court of Appeals decides Dr. Henry Ladr[e]y v. 
Comm. on Licensure, 13,906. 

‘That any issue presented as to the constitutionality 
of the act involved will not require the action of a three 
judge court.”’ 


Thereafter, on April 15, 1959, the District Court entered the 
following order (J.A. 8): 


‘“This cause having come on for trial and it appear- 
ing to the Court that the Government on behalf of 
the Commission on Licensure intended to call witnesses 
and not merely rely on the record and transcript of 
the proceedings in Criminal No. 465—56; and if further 
appearing to the Court that the Government had not 
furnished counsel for Dr. Lewis L. Wayne a list of 
witnesses as stipulated at the pretrial proceedings, 
it is this 15th day of April, 1959, 

‘‘OrperED, that the Commission on Licensure, 
through its attorney, the United States Attorney for 
the District of Columbia, furnish forthwith a list of 
witnesses it proposes to call in the trial of this matter; 
and it is 
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‘¢BorTHER ORDERED, that this case be removed from 
the Ready Calendar for a period of not longer than 
thirty (30) days.’’ 


Trial was had before the District Court, sitting as | 
court of equity, on May 25, 1959. Following presentati 
of evidence, the court took the matter under aperetiena 
and allowed time for the parties to submit briefs of th 
evidence (J.A. 56). 

On June 5, 1959, the court entered the following pertinent 
findings of fact and conclusions of law (J.A. 57). | 

* * * * * j 

‘62. Defendant Wayne, while a duly licensed and 

registered surgeon and doctor in the District of Colum- 

bia did, on or about March 29, 1956, perform an abor- 

tion on the person of Fleecie Lovelace who was then 

pregnant, with the intent of procuring a miscarriage 
on said Fleecie Lovelace. 


‘¢3. Said abortion was not done as necessary to the 
preservation of Fleecie Lovelace’s life or health. 


‘4. As a result of the acts performed on Fleec 
Lovelace by defendant Wayne on or about March 29, 
1956, said Fleecie Lovelace did have a miscarriag 
on or about March 30, 1956. 


Conctusions oF Law 


‘1, Defendant Wayne is guilty of misconduct in 
that while a duly licensed and registered doctor and 
surgeon in the District of Columbia, the evidence 
clearly and convincingly establishes that defendant did 
perform an abortion on the person of Fleecie Lovelace. 


“9 As a result of said misconduct, the license of 
the defendant Wayne to practice the healing art in 
the District of Columbia is hereby revoked.’’ | 


Accordingly, the court entered judgment on June 10, 1959, 
revoking the license of appellant to practice the healing 
art in the District of Columbia. 

On July 21, 1959 appellant filed notice of appeal. On 
August 21, 1959, the District Court denied appellee’s 
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motion to dismiss the appeal, filed July 27, 1959. (J.A. 
58-59, 61). 
A. The Evidence 


Fleecie Lovelace testified that on or about February 1, 
1956 she believed herself pregnant as a result of sexual 
relations with Lawrence Brown, whom she had known for 
six years and had been intimate since the latter part of 
1955. (J.A. 9-10). On February 6, 1956, Fleecie Lovelace 
visited appellant at his office, 1131 8th Street, Northeast. 
Miss Lovelace informed appellant of her belief of preg- 
nancy, that she had two children and did not desire a third. 
Prior thereto, Fleecie had visited other doctors, including 
her private physician. Appellant did not examine Fleecie, 
but telephoned a drug store for delivery of a prescription— 
ergot apiol (J.A. 42)—to his patient. (J.A. 11-12) Appel- 
lant advised Fleecie the medicine should start her menstrual 
period, ‘‘to take the medicine for three or four days, and 
if it didn’t work to come back to him.’’? Appellant was not 
paid any money for the visit. (J.A. 13.) 

About four days thereafter, Fleecie visited appellant 
at his office for the second time. She advised appellant the 
medicine had not produced results. Appellant stated it 
was too early to make an examination of his patient. Again 
he called the drug store and had ergot apiol delivered to 
her. Appellant advised Fleecie ‘‘if it didn’t work [to] 
call him and let him know how [she] felt’? (J.A. 13). 

About March 15, 1956, Fleecie visited appellant for the 
third time and revealed she had felt ‘‘awful bad’’ after 
taking the second prescription, but that she ‘‘didn’t see 
anything.’’ Appellant stated ‘‘something should have 
happened”’ and that ‘‘he didn’t know of anything else he 
could do other than perform an abortion.’? When asked 
at what price, appellant stated ‘‘two hundred dollars.”’ 
(J.A. 14.) Upon request appellant refused to perpetrate 
the abortion at a cheaper price. Appellant conducted a 
physical examination and determined Fleecie to be three 
months pregnant. (J.A. 15.) 

Subsequently, Fleecie saw and informed Lawrence Brown 
as to appellant’s findings and statements. Lawrence 
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Brown gave Fleecie two hundred dollars on or about 
March 28, 1956. About 7:30 p.m. of the same night 
Fleecie visited appellant’s office and found it closed. Dur- 
ing a telephone call made by Fleecie on the following day, 
March 29th, appellant explained his absence on the 28th, 
asked Fleecie if she would like to have an appointment, 
and when told that she would, appellant directed Fleecie 
to return at 7:30 p.m. of the same night. (J.A. 16.) 

In response to interrogation Fleecie testified further 
follows (J.A. 17-18): 


“Q. So did you go to his office on the night’ 
March 29? A. Yes. 

Q. Tell us what happened on that night, Miss Lo 
lace. Well, I went back to see Doctor Wayne |on 
March 29, and there were a lot of people in his office, 
so I waited until my turn. So then after my time was 
up I went in to see Doctor Wayne, so then he per- 
formed an abortion on me. 

Q. Now, after you went into his office, tell us exactly 
what you did. A. Well, I went in to Doctor Wayne’s 
office and I talked to him some. 

Q. What did you say to him? A. He asked me how 
did I feel. So, I told him I didn’t feel too good. |So 
he said, ‘Well, don’t worry, you’re going to be ‘all 

right.’ So then he asked me did I think that I was 
ready. I told him yes, I was ready. So then he asked 
me to pull off my underclothes and he would go pe 
and come back in, and be ready for the work. 

Q. Did you take off your underclothes? A. Yes, 

Q. After you took off your underclothes what did 
you do? A. Then J got up on the table and he made 
an examination of me. 

Q. And after he made an examination of you, w. sist 
did Doctor Wayne do? A. He said, ‘You are jall 
right, now?’ I said, ‘Yes.’ He said, ‘Are you ready?” 
I said, ‘Yes.’ 

Q. What did he do? A. Then he had a little—gun— 
something like a shiny instrument in his hand—and 
he had some medicine, something like some jelly, that 
he inserted in the gun, and then he inserted the gun 
into me. 

Q. Into you, where? A. My vagina. 

Q. After he did that, did he do anything else? | A. 
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Well, he had this little long cord, rubber tubelike, 
that he had tied up, and he had some medicine there. 
Q. How long was this cord, this rubber cord, you 
speak of, will you show? A. About that long. 
Mr. Hannon: Would you agree, Mr. J. ohnson, that 
is about 16 or 18 inches? 
Mr. Johnson: That is an estimate—I don’t know. 
The Court: That is about what it is. 


By Mr. Hannon: 


Q. What did he do, Miss Lovelace, with this rubber 
cord? A. He inserted the cord into the rubber tube. 

Q. He inserted what? A. A little rubber tube that 
he inserted the cord. Medicine were around the little 
shiny instrument. 

Q. What did he do with that after he had fixed it 
up? A. After he put the medicine up there then he 
taken it out. 

Q. Did he put that cord up there into your vagina? 
A. Yes. 

Q. Then he took it out; is that correct? A. Yes. 

Q. Did he leave anything at all in your vagina—vag- 
inal opening? A. Medicine. 

No hose or instrument or anything of that kind? 


. No. 

Q. Now, after that was done, what did you do, Miss 
Lovelace? A. Then I gotten up off the table and gotten 
dressed, so he asked me how did I feel. I told him I 
felt all right and I asked him would I be all right. So, 
he said yes. So then I gave him two hundred dollars. 

Q. Did he take the two hundred dollars from you? 
A. Yes. 
Q. And what did he tell you to do after that? A. 
Well, I asked him how should I go home? I would 
like to get a cab. He said, ‘Well, you don’t need a 
cab; you can take the bus.’ So, I asked him how 
could I get in touch with him in case if I needed him, 
so he said, ‘You can call me any time at home or either 
in my office.’ 

Q. Did he give you the telephone? A. Yes, he gave 
me his home and office telephone number. 

Q. Do you remember the exchanges of those two 
telephone numbers? A. No, I don’t remember. 

Q. Did you take a bus home? A. I taken the bus 
home.’’ 
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Upon arriving home, Fleecie went to bed. 

The following morning, March 30, 1956, Fleecie ‘‘felt 
awfully sick’, having severe pains in the stomach. She 
persuaded Miss Annie Edwards, who had come to take 
care of her two children, to call appellant about 9:30 a.m. 
from the phone numbers given Fleecie by appellant. Ap- 
pellant arrived about noon the same day, placed his hand 
on the pit of Fleecie’s stomach without removing the bad 
covering, assured Fleecie that ‘‘it shouldn’t be too long’’ 
and advised, ‘‘You’ll be all right.’’? Appellant told Fleecie 
‘‘not to call in another doctor besides him; he would/| be 
where I could get him at all times.’’ (J.A. 19-20). 

Thereafter, about 1:30 or 2:00 p.m. Fleecie passed con- 
siderable blood and a discernible foetus which she observed 
to be about the length of her finger. Fleecie’s pains then 
worsened and efforts of Lawrence Brown and Miss Annie 
Edwards to locate appellant, about every half hour, proved 
futile. About 9:00 p.m. Fleecie went to D. C. General 
Hospital where she was admitted and remained for five 
or six days. (J.A. 19-22.) 


During extensive cross-examination appellant conceded 
an abortion had been performed on Fleecie and that ke 


only question was by whom (R. 38). Fleecie repeated her 
testimony that appellant had performed the abortion, after 
three prior visits to him and that she was positive (R. 
30, 42). 

Fleecie revealed that upon her arrival at D. C. General 
Hospital, ‘‘the doctor told me that they could help—couldn’t 
give me any medicine until I told them what happened to 
me,—what doctor waited on me—who were my doctot— 
what doctor had I had”’ (R. 36, 38). Fleecie testified further 
that when she revealed to the police or the doctor that ap- 
pellant had performed an abortion, she gave ‘‘a true state- 
ment”’’ (R, 38), at a time when she ‘‘needed treatment’? and 
‘‘help’’ (R. 39). 

Thereafter, specific cross-examination produced the fol- 
lowing answers (R. 39): 


**Q. Now, tell me this: Didn’t Doctor Wayne tell 
you to go to the hospital? A. No, he did not. He told 
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me not to have no other doctor, not to call no other 
doctor. I’m not prosecuting Doctor Wayne. 

Q. You don’t resent Doctor Wayne? A. I have 
nothing against Doctor Wayne other than he wasn’t 
a man of his word. If he had of been where I could 
have gotten to him, where I could have called him—no 
one could reach him after he left and at noon time.’ 


Lawrence Brown testified and corroborated having known 
Fleecie for six years. In March of 1956 he withdrew two 
hundred and fifty dollars from his savings account at the 
First Federal and Loan Co. and gave Fleecie two hundred 
dollars thereof (J.A. 28-29). 


Dr. Irwin W. Rovner, an expert in obstetrics and gyne- 
cology, examined Fleecie at D. C. General Hospital about 
9:35 p.m. on March 30, 1956, in his capacity as Chief 
Medical Officer in the OB and GYN Department. Dr. 
Rovner found Miss Lovelace to be very weak, in a state 
of shock, with blood pressure down, an elevated tempera- 
ture and peritoneal inflammation or infection. A pelvic 
examination revealed ‘‘the Opening to her womb was di- 
lated and there was a large piece of tissue present within 
the opening . . . a small placenta, with an umbilical cord 
attached.’’ Fleecie was suffering from an incomplete 
abortion. On the basis of some evidence of infection and 
the patient’s history Dr. Rovner concluded that Fleecie’s 
abortion was ‘‘artificially induced.”’ (J.A. 23-25.) Miss 
Lovelace remained in the hospital until April 4, 1956. 

Dr. Rovner further testified that he was familiar with 
the drug ergot apiol; that the drug causes a sustained 
contraction of the uterus and could thereby interrupt an 
early stage of pregnancy, either through intra-uterine 
death or by abortion. The drug may also cause a ruptured 
uterus during the late stages of pregnancy. According 
to the expert, the drug could be used to bring on a men- 
strual period, but the expert had neither used the drug 
for such a purpose, nor is he acquainted with anyone who 
does. In fact, ‘‘most standard textbooks of obstetrics and 
most obstetrical feeling is that [the] drug... in any form 
is contraindicated during pregnancy.’’ (J.A. 25-27.) 
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Sergeant Emmitt R. Waters of the Homicide Squad, 
Metropolitan Police Department searched appellant’s office 
about 7:30 p.m. on April 6, 1956, pursuant to a seareh 
warrant. Appellant was not present, but eight patients 
were waiting to see him. Appellant’s treatment room 
‘‘was filthy.’’ It contained a ‘‘dirty’’ examination table 
with the usual stirrups, and the only medicines—in the form 
of samples—found in the premises stored underneath. An 
instrument cabinet contained ‘dirty’? and ‘‘some very 
rusty’’ instruments which showed signs of use. Like ap- 
pellant’s entire office and everything therein, the dirt or 
filth on the instruments was not only from construction but 
constituted accumulated dirt as well. (J.A. 30-34.)} 

The officer’s seizure included numerous medical or sur- 
gical instruments and about twenty-five catheters—soft 
rubber hollow tubes about fourteen to sixteen inches in 
length. Following the officer’s testimony the Commission 
closed its case. (J.A. 34-35.) 

On direct examination appellant testifying in his own 
behalf, denied aborting Fleecie Lovelace (R. 80). How 
ever, he corroborated the fact that Fleecie visited him 
twice in early February of 1956 and about March 15th o 
the same year. According to appellant’s testimony th 
erucial fourth visit at which Fleecie testified appellan 
performed the abortion never occurred. Appellant corrobo- 
rated Fleecie’s testimony in other respects concerning his 
method of calling in the two respective prescriptions, not 
then named by appellant as being ergot apiol, in respond- 
ing to Fleecie’s telephone call about the last of March, 
not prescribing any medication at the time, and determinin! 
by a superficial examination that Fleecie was having con- 
tractions of the womb. Contrary to Fleecie, appellant testi- 
fied that he told his patient if she ‘‘got worse to proceed 
to the hospital.’? (J.A. 80-83.) 

On cross-examination appellant corroborated Fleecie’s 
testimony that when visiting appellant on each occasion 
she complained of a late menstrual period; that he pre- 


1 The instruments had been returned to appellant and were not available 
to appellee at trial (J.A, 32). 
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scribed ergot apiol on each occasion and told her to return 
if nothing happened after taking each prescription (J.A. 
39, 44). Appellant corroborated Officer Waters by admit- 
ting some 25 catheters, a few forceps and some sample 
medicines were found in his office (J.A. 37). He testified 
all the catheters were different sizes in diameter but about 
the same length; that most of them ‘‘would be too large’’, 
although not too long, to penetrate the uterus if inserted 
into the vagina, and that their use for such a purpose 
“‘wouldn’t be a practical thing at all.’’ Thereafter, appel- 
lant unequivocally denied that the catheters could be used 
for such a purpose, because ‘‘they also had metallic tips.’’ 
(J.A. 38-39.) 

Appellant admitted having delivered between 200 and 
300 babies during his general practice of twenty years, hav- 
ing treated over 1600 women for late menstrual periods 
and being aware that, in addition to pregnancy, an inter- 
mittent illness, glandular disturbance or retroversion 
(J.A. 46) can prevent menstruation. But without physical 
examinations (J.A. 44) or inquiry of Fleecie whether she’d 
been ill or had a glandular disturbance, appellant never- 
theless prescribed ergot apiol, even though Fleecie allegedly 
told him she had not had intercourse within the prior three 
or four weeks, and knowing that the drug ‘‘ordinarily”’ 
causes contraction of the uterus. (J.A. 40-42.) 

Appellant further testified he never used the drug ‘‘late 
enough for there to be a fetus in the actual cavity”’ 
(J.A. 42); but that when Fleecie returned, according to 
his directions, about a week after her first visit and after 
consuming the first prescription, appellant prescribed the 
second quantity of ergot apiol because it was “‘safe .. . 
since her misperiod was still very recent.’ (J.A. 43.) 
However, appellant conceded that ten days tardiness in 
menstruation—as appellant believed Fleecie’s condition to 
be upon her second visit—is unusual and ‘‘ecan be serious,’’ 
as well as a source of concern to the doctor (J.A. 43-44), 
Nevertheless, appellant prescribed the drug for consump- 
tion the second time, without the aforementioned examina- 
tion and inquiries because ‘‘after ten days I have seen 
ergot apiol still work in these cases’? (J.A. 44). 
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Appellant further testified that pursuant to his directive 
for Fleecie to return in mid-March of 1956 for an examina- 
tion to determine pregnancy if the second series of ace 
failed, Fleecie returned on March 15th. Appellant for the 
first time performed an examination and determined 
Fleecie was about three months pregnant. Appellant then 
conceded that Fleecie was one and one-half months preg- 
nant at the time of her first visit; that although certainty 
does not exist in a determination of pregnancy by physical 
examination at such time, an X-ray would have left no 
doubt (J.A. 44-45). Appellant testified no conversation 
occurred upon this third visit ‘‘except that I told her| she 
was pregnant.’’ Even though Fleecie had told appellant 
on her first visit that she had not had suspicious inter- 
course for three or four weeks prior thereto, Fleecie, appel- 
lant testified, didn’t look too surprised, but looked ‘‘crest- 
fallen’? and ‘‘was disappointed.’? (J.A. 45.) Fleecie, 
appellant testified, gave no reason for her appearance) but 
‘*just went out’’ of the office without further conversation 
(J.A. 46). 

Appellant further testified he knew Fleecie had experi- 
enced pregnancies before because she had two children 
(J.-A. 40); that although Fleecie never stated she did not 
desire a third child, he drew such a conclusion from her 
attitude aforementioned. From the latter conclusion appel- 
lant testified that when he visited Fleecie on March 30th 
and felt her abdomen through the cover, he further con- 
eluded that abortion was imminent and caused by ‘tun- 
natural means’’ (J.A. 54-55). Appellant testified that/ for 
the latter reason, he told Fleecie to go to the hospital 
“‘if she got worse’’. Appellant then testified he ‘‘sent|her 
to the hospital . . . as soon as she could get ready and go”’; 
thereafter ‘‘when it gets worse’’; then, ‘‘if it gets worse”’ 
and then that ‘‘she had better go to the hospital?’ (J.A. 
49-50, 51). Appellant testified he takes his patients to 
Freedman’s Hospital, but he did not specify which hospital 
Fleecie should go to, notwithstanding she was admittedly 
his patient (J.A. 48-49). First, appellant testified he idid 
not recommend his hospital where he could treat Fleecie 


12 


because ‘‘they charge at Freedman’s’’, Thereafter, appel- 
lant testified ‘‘I didn’t want anything to do with it. I 
thought something peculiar had happened’? (J.A. 48-49). 

For the latter reason, appellant testified, he did not 
examine Fleecie’s cervix for dilation at the lower portion 
of the womb—although such would have revealed whether 
the abortion was in fact imminent. Then appellant testified 
he concluded, without the examination, that it was too late 
to administer progesterole so as to prevent the abortion, 
and that ‘‘the cervix would soon dilate if it hadn’t’? (J.A. 
50-51). 

Appellant thereafter testified that he also told Miss 
Edwards to take Fleecie to the hospital if the condition 
worsened (J.A. 52). Appellant later testified he didn’t 
recall ‘‘that the lady was in the room at the time”’ (J.A. 54). 

Appellant gave the following answers to questions pro- 
pounded in regard fees charged his patient (J.A. 46-47 ): 


‘‘Q. Did she pay you any money [on the third visit] ? 
A. No, she didn’t pay me. 

Q. How was that, sir? Did you ask her for any? 
A. She told me she was going to pay me on payday. 

Q. She did say that? A. Yes. 

Q. When was it she told you this? A. This was in 
the middle of March, 

Q. The last time that you saw her? A. Yes. 

Q. Did you tell her how much money she owed you? 
A. I told her nine dollars. 

Q. For three visits. A. Yes, sir. 


Q. Now, you remember, do you not, doctor, that you 
also testified in the criminal case Mr. Lincoln Johnson 
has been referring to throughout the day? A. Yes. 

Q. Do you remember, Doctor Wayne, being asked 
the following questions and giving the following an- 
swers: 


By Mr. Johnson: 
Q. Doctor Wayne, for any of the professional 
service that you rendered Miss Lovelace, did you 


make any charge? 
Answer: At this point I’m not sure. I thought 
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I charged the usual three dollar visit on the 
February visits. | 
Question: Did you make any charge for the March 
15th visit? 
Answer: I’m not actually clear. 
Question: What is that? 
Answer: It should have been three dollars. 
Question: Have you any recollection of having 
received any money from her at all for that occasion? 
Answer: No, I can’t say. 


Did you answer those questions that way? A. Yes, 
I did. 

Q. When was it, sir; you told us here today sisal 
you told her she owed nine dollars and she was 
going to pay it on payday—when was it that 
remembered this? A. Well, I hadn’t thought of i 
until you asked the question, so it must have b 
just then. 

Q. This wasn’t your testimony in the criminal case 
that she was going to pay you nine dollars on payasy: 
was it? You couldn’t recall then, as I understand this. 
A. No, I guess I couldn’t. 

Q. But you do recall now that she was going to pay 
you nine dollars on payday? A. Uh-huh. (Afirmatites, 

Q. Did you ever get the nine dollars? A. No. 

Q. When was her payday to be? <A. I don’t know. 

Q. You didn’t ask her that? A. No.’’ 


Following cross-examination appellant closed his case. The 
District Court took the case under advisement and noted, 
‘tit is going to be a question of veracity of the witness | .. 
for the Court to determine.”’ | 


STATUTES AND RULES INVOLVED 


The United States Constitution, Amendment V, in per- 


tinent part provides: 


No person shall be held to answer for a capital, or 
otherwise infamous crime, unless on a presentment, or 
indictment of a Grand Jury . . . nor shall be compelled 
in any criminal case to be a witness against himself, 
nor be deprived of life, liberty, or property, without 
due process of law; nor shall private property be taken 
for public use, without just compensation. 
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Title 2, District of Columbia Code (1951 Edition) See- 
tion 123—Suspension and revocation of license—Procedure, 
in pertinent part, provides: 


The District Court of the United States for the District 
of Columbia, sitting as a court of equity, may suspend 
or revoke any license issued and any registration 
effected under this chapter, upon evidence showing 
to the satisfaction of the court that the licentiate or 
registrant, as the case may be, has been guilty of mis- 
conduct or is professionally incapacitated. 


Title 2, District of Columbia Code (1951 Edition) Seec- 
tion 131—Suspension or revocation of license upon convic- 
tion of felony—A ppeal as supersedeas, provides: 


If a person licensed or registered under the provisions 
of this chapter be convicted in the District Court of 
the United States for the District of Columbia of any 
felony, the court, without further hearing or procedure, 
may suspend for such time and under such conditions 
as it deems proper, or make revoke, the license or 
registration of the defendant, in addition to imposing 
any other penalty provided by law. An appeal by the 
defendant in any such case from the conviction of the 
offense shall act as a supersedeas to the judgment of 
the court suspending or revoking his license or regis- 
tration. 


Federal Rules of Civil Procedure, Rule 1, provides: 


These rules govern the procedure in the United 
States district courts in all suits of a civil nature 
whether cognizable as cases at law or in equity, with 
the exceptions stated in Rule 81. They shall be con- 
strued to secure the just, speedy, and inexpensive 
determination of every action, 


Federal Rules of Civil Procedure, Rule 16, in pertinent 
part, provides: 


Pre-Trial Procedure; Formulating Issues. 

In any action, the court may in its discretion direct 
the attorneys for the parties to appear before it for 
a conference... 
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| 
The court shall make an order which recites the 
action taken at the conference, the amendments allowed 
to the pleadings, and the agreements made by the 
parties as to any of the matters considered, and whic 
limits the issues for trial to those not disposed of b 
admissions or agreements of counsel; and such order 
when entered controls the subsequent course of th 
action, unless modified at the trial to prevent manifest 
injustice. 


Federal Rules of Civil Procedure, Rule 52(a), in per, 
tinent part, provides: 


(a) Effect—* * * Findings of fact shall not be a 
aside unless clearly erroneous, and due regard shal 
be given to the opportunity of the trial court to judge 
of the credibility of the witnesses. | 


SUMMARY OF ARGUMENT 


1. The Court is without jurisdiction of the appeal since 
the United States or an agency thereof is not a party to 
the litigation, and when appellant’s notice of appeal was 
filed more than thirty days after the entry of judgment, of 
which he was served notice. The Commission was created 
by Congress to act for and in behalf of the District of 
Columbia, to protect the health of the people therein. ae 
District of Columbia is a municipal corporation, and i 
not an agency of the United States. A fortiori, the Com- 
mission is not. Appellant can not complain of excusable 
neglect, because Rule 73(a), F.R.Civ.P., limits such to 
failure to receive notice of entry of judgment. This, 
appellant had. It is appropriate to dismiss the appeal} 


2. In Ladrey v. Commission on Licensure to Practice the 
Healing Art in the District of Columbia, this Court, sitting 
en banc, sustained the constitutional validity of 2 D.C.C} 
§ 123. This appellant’s present contention, that the Fifth 
Amendment to the Constitution requires indictment and 
conviction of the misconduct charged as a prerequisite to 
the equity proceeding, was adversely disposed of in Ladrey| 
In addition, ample precedent, including that of the Supreme 
Court and this Court belie such a contention. Similarly, 
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appellant’s contention that the term “guilty of miscon- 
duct”’, as used in 2 D.O.C. § 123, requires antecedent 
criminal conviction for the same conduct alleged in the 
equity proceeding, was also adversely decided in Ladrey, 
and is therefore without merit. The opinion of the Court 
is neither in the form of digression nor ambiguity, but 
is a through exposition of the grounds upon which con- 
stitutionality of the statute was sustained. Appellant has 
failed in his tremendous burden of proving that he does 
not fall within Ladrey or why reversal thereof is required. 


3. Appellant’s contention that the doctrine of res judicata 
precludes the equity proceeding to revoke his license, since 
a criminal trial resulted in acquittal, is contrary to well 
established law. The fact that the United States was a 
party in the criminal matter, and was not in the equity pro- 
ceeding dictate that the parties are not the same. Moreover, 
the Supreme Court has declared that where, following 
acquittal, the sovereign invokes a remedial sanction to 
protect the public, the doctrine of res judicata is inappli- 
cable. This Court, in effect, held no less in Ladrey. 


4. The evidence adduced at trial was in accordance with 
the pre-trial order, respecting appellee’s position that it 
would call witnesses at trial, rather than rest its case 
solely upon the transcript of the criminal trial. Moreover, 
the trial court could amend the pre-trial order under Rule 
16, F.R.Civ.P. The evidence properly adduced is over- 
whelming. There can be no doubt that such is sufficient 
to sustain the findings of the court sitting in equity. Appel- 
lant’s claims of perjury are not substantiated by the record. 
His contention that receipt of testimony of a police officer, 
respecting the intentions of women found in appellant’s 
office as well as dirt and filth seen in appellant’s treatment 
room and on his instruments, constitutes reversible error 
in an equity proceeding, is contrary to law. Moreover, 
the trial court stated it would consider only material evi- 
dence in arriving at its decision. Sufficient evidence other- 
wise adduced through three other witnesses—in addition to 
corroboration of time, place and circumstances, material 
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to the victim’s determination to secure an abortion, sup- 
plied by appellant—is sufficient to sustain the findings that 
appellant perpetrated an abortion upon his patient. That 
an abortion had been performed by someone was conceded 
by appellant. The issue of credibility, recognized by the 
trial court, was simple. It can not be said the findings 
are clearly erroneous. | 


ARGUMENT 
I | 
THE COURT IS WITHOUT JURISDICTION OVER THE APPEAL 


The record reflects that on June 10, 1959, the District 
Court filed the judgment revoking appellant’s license 
(J.A. 58), upon a finding that appellant while a licentiate 
under 2 D.C.C. § 123 is ‘‘guilty of misconduct’? in that he 
performed an abortion, not necessary for the preservation 
of his patient’s life or health (J.A. 57). A copy of the 
judgment was served upon appellant. However, appellant 
did not file notice of appeal until July 21, 1959, a period 
more than thirty days following the entry of judgment. 
Rule 73(a), F.R. Civ. P., requires a determination that 
notice of appeal was untimely filed, and that the Court 
is without jurisdiction of the appeal. | 

Rule 73(a) provides in pertinent part: 


. . except that in any action in which the Unite 
States or an officer or agency thereof is a party th 
time as to all parties shall be 60 days from such entr 
and except that upon a showing of excusable negle¢ 
based on a failure of a party to learn of the entry 
of the judgment the district court in any action m 
extend the time for appeal not exceeding thirty days 
from the expiration of the original time herein pre- 
scribed.’’ 


It is axiomatic that the time limit to file notice of appeal 
is mandatory and strictly jurisdictional. Federal Trade 
Commission v. Minneapolis-Honeywell Co., 344 U.S. 206, 
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appellant’s contention that the term “guilty of miscon- 
duct’’, as used in 2 D.C.C. § 123, requires antecedent 
criminal conviction for the same conduct alleged in the 
equity proceeding, was also adversely decided in Ladrey, 
and is therefore without merit. The opinion of the Court 
is neither in the form of digression nor ambiguity, but 
is a through exposition of the grounds upon which con- 
stitutionality of the statute was sustained. Appellant has 
failed in his tremendous burden of proving that he does 
not fall within Ladrey or why reversal thereof is required. 


3. Appellant’s contention that the doctrine of res judicata 
precludes the equity proceeding to revoke his license, since 
a criminal trial resulted in acquittal, is contrary to well 
established law. The fact that the United States was a 
party in the criminal matter, and was not in the equity pro- 
ceeding dictate that the parties are not the same. Moreover, 
the Supreme Court has declared that where, following 
acquittal, the sovereign invokes a remedial sanction to 
protect the public, the doctrine of res judicata is inappli- 
eable. This Court, in effect, held no less in Ladrey. 


4. The evidence adduced at trial was in accordance with 
the pre-trial order, respecting appellee’s position that it 
would call witnesses at trial, rather than rest its case 
solely upon the transcript of the criminal trial. Moreover, 
the trial court could amend the pre-trial order under Rule 
16, F.R.Civ.P. The evidence properly adduced is over- 
whelming. There can be no doubt that such is sufficient 
to sustain the findings of the court sitting in equity. Appel- 
lant’s claims of perjury are not substantiated by the record. 
His contention that receipt of testimony of a police officer, 
respecting the intentions of women found in appellant’s 
office as well as dirt and filth seen in appellant’s treatment 
room and on his instruments, constitutes reversible error 
in an equity proceeding, is contrary to law. Moreover, 
the trial court stated it would consider only material evi- 
dence in arriving at its decision. Sufficient evidence other- 
wise adduced through three other witnesses—in addition to 
corroboration of time, place and circumstances, material 
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to the victim’s determination to secure an abortion, sup- 
plied by appellant—is sufficient to sustain the findings that 
appellant perpetrated an abortion upon his patient. That 
an abortion had been performed by someone was conceded 
by appellant. The issue of credibility, recognized by the 
trial court, was simple. It can not be said the findings 
are clearly erroneous. | 


ARGUMENT 
I 
THE COURT IS WITHOUT JURISDICTION OVER THE APPEAL 


The record reflects that on June 10, 1959, the District 
Court filed the judgment revoking appellant’s license 
(J.A. 58), upon a finding that appellant while a licentiate 
under 2 D.C.C. $123 is ‘‘guilty of misconduct’? in that h 
performed an abortion, not necessary for the preservatio 
of his patient’s life or health (J.A. 57). A copy of th 
judgment was served upon appellant. However, appellan 
did not file notice of appeal until July 21, 1959, a perio. 
more than thirty days following the entry of judgmen 
Rule 73(a), F.R. Civ. P., requires a determination tha: 
notice of appeal was untimely filed, and that the Cour 
is without jurisdiction of the appeal. | 

Rule 73(a) provides in pertinent part: 


tat hae BO 
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“the time within which an appeal may be take 
{from a district court to a court of appeals] shall b 
30 days from the entry of the judgment appealed fron 

. except that in any action in which the United 
States or an officer or agency thereof is a party the 
time as to all parties shall be 60 days from such entry 
and except that upon a showing of excusable neglect 
based on a failure of a party to learn of the entry 
of the judgment the district court in any action uy 
extend the time for appeal not exceeding thirty day 
from the expiration of the original time herein pre- 
seribed.’’ 


~ oO 


is mandatory and strictly jurisdictional. Federal Trad 


It is axiomatic that the time limit to file notice of appeal 
Commission v. Minneapolis-Honeywell Co., 344 U.S. 20 F 
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211 (1952); Slater v. Peyser, 91 U.S. App. D.C. 314, 200 
F. 2d 360 (1952) ; Bradley v. Pace, 87 U.S. App. D.C. 11, 
183 F. 2d 806 (1950). Hence, time to appeal ‘‘cannot be 
extended by consent, waiver, acquiescence or even by order 
of court.’? Alexander v. Special School District of Boone- 
ville, 132 F. 2d 355, 358 (8th Cir. 1943). See also St. Luke’s 
Hospital v. Melin, 172 F. 2d 532, 533 (8th Cir. 1949); 
Robertson v. Morganton Full Fashioned Hosiery Co., 95 
F. 2d 780, 781, 95 F. 2d 780, 781 (4th Cir. 1938); United 
States v. New National Coal & Mining Co., 72 F. 2a 168 
(7th Cir. 1934); Stradford v. Wagner, 64 F. 2d 749 (10th 
Cir. 1933). 

In reviewing the mandatory and jurisdictional aspect of 
a similar statute authorizing an appeal (28 U.S.C. § 2101, 
the Supreme Court reasoned thusly :* 


“‘The purpose of statutes limiting the period for 
appeal is to set a definite point of time when litigation 
shall be at an end, unless within that time the pre- 
seribed application has been made; and if it has not, 
to advise prospective appellees that they are freed of 
the appellant’s demands. Any other construction of 


the statute would defeat its purpose.”’ 


Therefore, unless the ‘‘United States or an officer or agency 
thereof’’ is a party to the appeal, or appellant has shown 
‘excusable neglect based upon a failure .. . to learn of the 
entry of the judgment,’’ the appeal must be dismissed for 
lack of jurisdiction. Bradley v. Pace, supra. 

That the ‘‘United States or an officer or agency thereof” 
is not a party to the instant appeal is clear. The equity 
complaint was instituted by the Commission on Licensure 
to Practice The Healing Art in the District of Columbia. 
The Commission was created by Congress in § 4 (2 D.C.C. 
§ 103) of the ‘‘Healing Arts Practice Act, District of Co- 
lumbia, 1928’’.2 

The purpose of the Act is ‘‘to protect the people of 
the District of Columbia from ignorance and quackery in 


1a Matton Steamboat Co. v. Murphy, 319 U.S, 412, 415 (1943). 
2 Act of February 27, 1929, 45 Stat. 1326 et seq., Ch. 352, § 1-49. 
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the practice of the healing Art in said District,’’ 2 D.C.C. 
§ 138,° as well as to protect the public health, expressed in 
the title of the Act. Congress specifically provided that, 
“It shall be the duty of the Commissioners of the District 
of Columbia and of the major and superintendent of said 
District to enforce the provision of this [Act].”? 2 D.0.C, 
§ 137.4 Moreover, Congress provided that ‘<All money 
payable under the provisions of this [Act] shall be paid 
to the Collector of Taxes of the District of Columbia an 
be by him deposited as a special fund to the credit of the 
Commission.’’ 2 D.C.C. § 135.5 

Congress further provided that revocation proceedings 
shall be brought ‘‘in the name of the Commission on Li- 
censure to Practice the Healing Art, or of the Commission- 
ers of the District of Columbia, or of the major and 
superintendent of police of said District.’? 2 D.C.C. § 123.8 
Correspondingly, Congress provided that the revocation 
proceedings ‘‘shall be conducted by the United States... At- 
torney when instituted on behalf of the Commission, and 
by the corporation counsel for the District of Columbia 
when instituted on behalf of the Commisisoners of said 
District or by the major and superintendent of police ...”’ 
2 D.C.C. § 187.7 

Finally, it is to be noted that Congress requires the 
Commission to consist of ‘‘the president of the Board of 
Commissioners of the District of Columbia, the United 
States Commissioner of Education, the United States Dis- 
trict Attorney for the District of Columbia, the super- | 
intendent of public schools of the District of Columbia, 
and the health officer of the District of Columbia, each 
ex-officio.”’ 2D.C.C. § 103. (Italics added.) 

From the foregoing, and the entire Act, it is patent that 
Congress intended to enact legislation applicable only in | 


3 Id, § 47. 
41d. § 46, 
3B Id. § 44, 
6 Id. § 27. 
7 Id., § 46. 
Tald., § 4. 
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the District of Columbia, solely for the protection of the 
people of the District. For this purpose, it created a body, 
composed of officials ex-officio to effectuate its intention, 
to serve the same function once delegated to a board of 
medical supervisors. Congress entrusted enforcement of 
the Act to the municipality and funds payable to the 
Commission as well. 

Notwithstanding Congress entrusted criminal prosecution 
to the United States Attorney, and delegated the latter 
and the United States Commissioner of Education, ez-of- 
ficio, as two of the five officials to comprise the Commission, 
it is clear that the Commission is not the United States, 
nor any agency thereof, but a body acting for and on behalf 
of the District of Columbia, with the power to sue in its 
own name. Among those in whose names revocation pro- 
ceedings could be brought, Congress did not list the United 
States. The fact that a civil proceeding is conducted by 
the United States Attorney does not make the United 
States a party ipso facto. Cf. Hare v. Hurwitz, 248 F. 2d 
458, 462 (2d Cir, 1957). 

It is now axiomatic by virtue of statute that the District 
of Columbia is a municipal corporation, a local govern- 
ment ‘‘confined to administration.’’ Metropolitan Railroad 
Co. v. District of Columbia, 132 US. 1, 7, 8 (1889), ‘having 
a right to sue and be sued, and subject to the ordinary 
rules that govern the law of procedure between private 
persons’. Jd., 9. The appointment or designation of 
officials or prescribing the mode of appointment of such 
to execute the laws enacted for the municipality by Con- 
gress is a matter solely for Congress. Such is the sovereign 
power of Congress, and when executed does not make 
officials designated to act for the District of Columbia 
officers or agents of the United States. Id., pp. 8-9. Cf. 
Donovan v. United States, 21 Ct. Cl. 120 (1886). Since 
the District of Columbia Government is not an agency of 
the United States, a fortiori, the Commission on Licensure 
to Practice the Healing Art in the District of Columbia 
is not an agency of the United States. Compare the control 
exercised by the Federal Government over the District of 
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Columbia National Guard. O’Toole v. United States, 206 
F, 2d 912, 914-915 (8rd Cir. 1953).7 | 

It necessarily follows, since the Commission is not an 
agency of the United States, and appellant’s notice| of 
appeal was filed more than thirty days following entry 
of judgment, the Court is without jurisdiction of the appeal. 
Having had notice of the entry of judgment in this civil 
proceeding, appellant can not claim excusable neglect |by 
expressed limitation of Rule 73(a), supra. Cf. Robinson 
v. United States, 104 U.S. App. D.C. 200, 260 F. 2d 718 
(1958), reversed, .... U.S. ...., 28 L.W. 4047 (No. 16, de- 
cided January 11, 1960). Ergo, dismissal of the appeal is 
required by law. 
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THIS COURT HAS DECIDED THAT 2 D.C.C. § 123 IS NOT 
UNCONSTITUTIONAL 


Appellant contends, in varying ways, that 2 D.C.C. § 123 
is unconstitutional. In argument one (Br. 8), he argues, 


that the equity proceeding brought under the statute,|in 
which his license was revoked for the perpetration of |an 
abortion, constituted his ‘‘being held for a criminal offense, 
and... offends the Fifth Amendment which inveighs 
against a citizen being held to answer for such an offense, 
save upon presentation or indictment by a grand jury.’’ 
In addition, appellant argues in argument one (Br. 9), as 
well as in argument three (Br. 11), that the phrase ‘guilty 
of misconduct’’ is void ‘‘for vagueness and uncertainty’’ 
unless there is a prior criminal conviction. As shown more 
fully hereinafter, the contentions are wholly without merit. 


7 See Reorganization Plan No. 5, of 1952, 1 D.C.C. App. (1951 ed.,! as 
amended, Supp. VII) 27 et seq., promulgated for the District of Columbia 
pursuant to the Reorganization Act of 1949, 63 Stat. 203, approved June |29, 
1949, and Reorganization Order No. 59 of the Board of Commissioners of the 
District of Columbia, 1 D.C.C. App. (1951 ed., as amended, Supp. VII) which 
leave no doubt that the Commission on Tuecusoré to Practice the Healing Art 
in the District of Columbia was always intended to be an agency of the Dis- 
trict of Columbia Government. See also 1 D.C.C. (1951 ed., as amended, 
Supp. VII) $§ 254, 255, | 
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A. Revocation of a License Under 2 D.C.C. § 123 Does 
Not Require Indictment 


In effect, appellant’s first argument is no less than that 
an indictment is a sine qua non for the revocation of his 
license for having committed an abortion. Appellant cites 
no authority to support his proposition. Understandably 
so, there is none. Moreover, this Court, recently held 
otherwise in an alternative holding, when sitting en bane, 
it sustained the constitutionality of the statute, and spe- 
cifically approved the equity proceeding denominated by 
statute when invoked for the same misconduct here chal- 
lenged. Ladrey v. Commission on Licensure to Practice 
the Healing Art in the District of Columbia, 104 U.S. App. 
D.C. 239, 261 F. 2d 68 ( 1958). The Supreme Court denied 
certiorari, 358 U.S. 920 (1958), and thereafter, denied re- 
hearing, 358 U.S. 948 ( 1959). 

More specifically, it is patent that appellant’s contention 
in argument one ignores the well established distinction 
between criminal prosecution for an infamous crime and 
the revocation of a physician’s license under 2 D.C.C. 
§ 123.8 This Court has left no doubt that the latter 
constitutes neither a penalty nor forfeiture, but is rather 
“in the nature of a remedial measure for the protection 
of the public.” Kemp v. Board of Medical Supervisors, 
46 App. D.C. 173, 180 (1917), cert. denied, 234 U.S. 756. 

The Kemp doctrine was not only reaffirmed in Ladrey, 
supra, but applied thusly: 


‘‘Congress intended to provide a remedial measure 
for the protection of the public, and ‘misconduct’ 
certainly included, and must have been known by a 
medical practitioner to have included the performance 
of an illegal abortion.”? (Italics supplied ; citing Kemp 
v. United States, supra; and Cherry v. Board o 
Regents, 289 N.Y, 148, 44 N.E. 2d 405, 411 (1942).) 


The weight of authority is in accord with this Court’s view 
that revocation of a license is not a criminal proceeding. 
See Hawker v. People of New Y ork, 170 U.S. 189, 196 


8 Compare his contrary concession in argument two (Br. 9). 
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(1898) ; Mandel v. Board of Regents, 250 N.Y. 173, 164 
N.E. 895, 896 (1928). See also 70 C.J.S., Physicians and 
Surgeons, § 18(a). The Supreme Court has held no less in 
construing laws similar in nature pertaining to the Federal 
Government, where the purpose of one is criminal prosecu- 
tion and another is to impose remedial sanction. See also 
Helvering v. Mitchell, infra, p. 28. | 

Moreover, since appellant was not subject to infamous 
punishment in a penitentiary, the equity proceeding to 
revoke his license does not place appellant in the category 
of ‘‘being held to answer for a criminal offense’’. Ce. 
United States v. Moreland, 258 U.S. 433, 438 (1922). Wong 
Wing v. United States, 163 U.S. 229 (1896). That appel- 
lant’s misconduct was the subject of both criminal prosech- 
tion and revocation proceedings does not change the dis- 
tinct nature and purpose of each. See Munk v. Frink, 81 
Neb. 631, 116 N.W. 525, 528 (1908) ; In re Smith, 10 Wend. 
(N.Y.) 449 (1833). See also Tapley v. Abbott, 111 Cal. 
App. 397, 295 P. 911, 912 (1931). | 

Appellant was entitled to the incidents of due process. 
Cf. In re Carter cases, 85 U.S. App. D.C. 229, 177 F, 24 75, 
cert. denied, 338 U.S. 900; 89 U.S. App. D.C. 310, 192 F. 2d 
15, cert. denied, 342 U.S. 862. In 2 D.C.C. § 123, Congress 
provided, more—an equity proceeding, governed by the 
Federal Rules of Civil Procedure. What this Court noted 
to be true in Ladrey is equally true in the instant case. 
This appellant can not complain of a lack of specificity in 
the misconduct charged in the complaint; that he does ndt 
know abortion constitutes misconduct; that he was unable 
to properly plead or prepare for trial, or that the a 


to do so were unavailable. Cf. Helvering v. Mitchell, infra, 
p. 28. Certainly, the record belies any claim of surprise. 

Suffice it to add the appellant in Ladrey, supra, was not 
indicted by the grand jury, although a presentation was 
made. Revocation of Ladrey’s license was affirmed on 
appeal. A fortiori, no less is required in the instant casé. 
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B. Constitutionality of the Statute Is Not Dependent Upon 
Prior Criminal Conviction 


Appellant’s argument that 2 D.C.C. § 123 is void for 
vagueness unless preceded by a criminal conviction for 
the same misconduct charged in the equity complaint was 
briefed, argued and rejected in Ladrey, supra.® This 
appellant premises the same argument upon his construc- 
tion of Ladrey, and an insertion that the pertinent statute 
“‘erects the concept of guilt in connection with this mis- 
conduct.’ Appellant’s construction of the Court’s hold- 
ing, his insertion and conclusion are then stated thusly 
in the subjunctive (Br. 11): 


“If then, it is constitutionally necessary to equate 
misconduct with criminal offenses as they are defined 
by the statutes of all of the states, due process would 
seem to require that a showing of guilt in this regard 
must contemplate an antecedent establishment of guilt 
as that concept generally imports.”’ 


Thereafter, appellant argues that if his construction of 


Ladrey is erroneous or his reasoning fallacious, then the 
following deduction is true (Br. 12): 


*... the discovery process which necessarily awaits 
the preferment of the charge, is of no value to a 
physician, who till then must act in the blind, so to 
speak, and is a virtual surrender to the plaintiff of 
a non-delegable legislative power.’’ (Italics supplied. ) 


At the outset, it is significant appellant cites no authority 
for his propositions." Moreover, logic and reason dictate 
that appellant’s construction of Ladrey is erroneous. Other- 
wise, in the absence of a prior criminal conviction for 
abortion, as was the case, Ladrey would never have been 
affirmed. 


9 See appellee’s brief therein, pp. 21-27, 
10 Suffice it to say the word ‘‘guilt’? in the statute is synonymous with 
‘‘finding’’. 


11 Appellant’s reference to Czarra v. Board of Medical Supervisors, 25 
App. D.C. 443 (1905), by comparison, is not authority. This Court distin- 
guished Czarra in Ladrey, supra. (See fn, 13, 261 F.2d at 70.) 
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Following the Supreme Court’s denial of certiorari and 
rehearing in Ladrey, supra, this Court is the final authority 
for construction of its opinion. Nevertheless, it is submitted 
the opinion is no form of “‘digressing’’ (Br. 9). Nor does 
ambiguity exist therein. Prior to concluding constitution- 
ality of the statute, the Court alluded to the significance 
of the equity proceeding required and charted the method 
by which it would proceed to determination, thusly, 261 
F. 2d at 70: 


“‘we may fairly look to the act as a whole, its parpore 
and objectives, and then to the complaint itself and 
to the pleadings of record.’? 


It is significant appellant cites no authority suggestin 
impropriety in the Court’s method. 
Thereafter this Court in Ladrey, noted Id.: 


“*., . we observe the complaint was quite specific in 
that the ‘misconduct’ charged had been spelled out in 
the words of the criminal statute which defines the 
offense.’’ (Italics supplied.) 

| 
The Court then gave several reasons why that appellant 
could not and did not claim surprise. Id. 

Appellant, on two occasions (Br. 9, 11), construes the 
above quoted observation as a holding that ‘‘misconduct’? 
as used in ‘‘the statute here involved depends on reference 
to the criminal statutes to supply the necessary constitu+ 
tional standard . . .”’ (Br. 9, italics added). Such a con: 
struction overlooks the fact that the Court’s observation 
of the existing specificity of the “misconduct”? charged 
was so clear that it complied with the requirements of an 
indictment for abortion in that the complaint was couched 
in the language of the statute. Certainly, stronger proof 
of specificity can not be had. But the Court did not there 
hold that the word ‘‘misconduct’’ as used in the statute, 
depended upon reference to the criminal statute making’ 
abortion a crime, even though appellant is presumed to 
know the law denominated crimes by the United States or 
wherever he practices. But the Court went further. 
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After reviewing the further protections that the statute 
requires, such as a verified petition, the rules of equity, 
the full protection of the Federal Rules and the right to 
appeal, the Court concluded, 261 F. 2d at 71: 


‘* ‘Misconduct’ as a ground for suspension or revo- 
cation is not left as a matter of opinion but is sus- 
ceptible to complete exposition under the Rules and 
requires proof as a matter of fact accordingly. 

Nor can we doubt that every medical practitioner 
knows fully that the performance of a criminal abortion 
is misconduct. He need not guess at the meaning of 
the term in view of his status and the Code which 
governs. ‘The reason of the law, as indicated by its 
general terms should prevail over its letter, when the 
plain purpose of the act will be defeated by strict 
adherence to its verbiage,’ The purpose of the statute 
here is clear and calls for no further exploration into 
semantics. Congress intended to provide a remedial 
measure for the protection of the public, and ‘mis- 
conduct’ certainly included, and must have been known 
by a medical practitioner to have included, the per- 
formance of an illegal abortion.”’ 


(Footnotes omitted)” 


From the foregoing, nothing is plainer than that the 
Court gave full consideration to the constitutional issue 
raised in Ladrey, before sustaining the constitutionality 
of the statute. It is equally clear that the statute was 
constitutionally applied in the instant case. 

Finally, appellant’s arguments challenging the consti- 
tutionality of the statute follow closely the Ladrey decision 
decided en banc, rejecting the same contentions. Para- 
graph 3 of the complaint in the instant case charges, 
verbatim, the same misconduct—abortion—as did Para- 
graph 3 in Ladrey. This appellant has had the same 


12See particularly the following cases cited therein in the order listed: 
U.S. v. Wurzbach, 280 U.S. 396, 399 (1930); Rathbun v. U.S., 355 U.S. 107, 
109 (1957); U.S. v. Ragen, 314 U.S. 513, 523 (1942). Pickett v. U.S., 216 
U.S. 456, 461 (1910); U.S. v. Petrillo, 332 U.S. 1, 7 (1947). With respect 
to the definite meaning of ‘‘misconduct’’ when applied to a given profession 
see Hatfield v. New Mexico State Board of Regents, 60 N.M. 242, 290 P.2d 
1077, 1080 (1955); Cherry v. Board of Regents, 289 N.Y. 148, 44 N.E. 2d 
405, 411 (1942). See also appellee’s brief in Ladrey, supra, pp. 21-27. 


| 
| 
| 
27 | 
| 


protection, if not more—being supplied a list of the pro- 
posed witnesses to be called by the Commission, and a 
transcript he used for attempted impeachment. Since appel- 
lant, in fact, seeks reversal of this Court’s recent decision 
rendered en banc, his burden is no doubt heavier than one 
who challenges the constitutionality of a statute not previ- 
ously determined, although presumed constitutional. His 
burden notwithstanding, appellant cites only one case” 
not previously cited in Ladrey, supra, either among |the 
numerous cases cited by the parties or by the Court. 
Barsky, supra, does not support appellant’s position. | It 
is submitted appellant has not demonstrated that his chal- 
lenge of the constitutional validity of the statute is sound 
or that a reversal of Ladrey is required." 


It 


ACQUITTAL IN CRIMINAL PROCEEDINGS BROUGHT BY UNITED 
STATES DID NOT BAR PROCEEDING BROUGHT BY COM- 
MISSION TO REVOKE THE LICENSE | 


Appellant contends that ‘‘the doctrine of collateral 
estoppel or res adjudicata’’ bars the equity proceeding: to 
revoke his license for the commission of an abortion, since 
the criminal prosecution resulted in a verdict of not guilty 
(Br. 9-11). In support of his contention, appellant argues, 
inter alia, that the criminal proceeding and the equity 
proceeding ‘‘have common parties’’ (Br. 9). Neither the 
facts nor law support appellant’s contention. 

The record reflects that the criminal proceeding was 
brought as required by statute, in behalf of and by the 
United States. The record also reflects that the equity 
proceeding was brought in behalf of and by the Commission 
on Licensure to Practice the Healing Art in the District 
of Columbia. Patently, the Commission is not the United 
States. In argument one, supra, it is demonstrated that 
the Commission is not even an agency of the United States, 
and was not intended by Congress to be such. No moreli 


13 Barsky v. Board of Regents, 347 U.S. 442 (1954). 


14 Cf, Milton Leo Mallory v. United States, 104 U.S. App. D.C. 71, 259 F 
801 (1958). 
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necessary to refute the argument that the parties are 
the same. 

Assuming, arguendo, the parties are the same, appellant’s 
contention must fail for another reason. The doctrine of 
res judicata or collateral estoppel is inapplicable to a civil 
preceeding, remedial in nature, albeit a prior criminal pro- 
ceeding was unsuccessful. In Helvering v. Mitchell, 303 
U.S. 391 (1938), the Supreme Court declared at 397-398: 


The difference in degree of the burden of proof in 
criminal and civil cases precludes application of the 
doctrine of res judicata. The acquittal was ‘‘merely 

. . an adjudication that the proof was not sufficient 
to overcome all reasonable doubt of the guilt of the 
aceused.’’ Lewis v. Frick, 233 U.S. 291, 302. It did 
not determine that Mitchell had not wilfully attempted 
to evade the tax. That acquittal on a criminal charge 
is not a bar to a civil action by the Government, reme- 
dial in its nature, arising out of the same facts on 
which the criminal proceeding was based has long 
been settled. Stone v. United States, 167 U.S. 178, 188; 
Murphy v. United States, 272 U.S. 630, 631, 632. Com- 
pare Chantangco v. Abaroa, 218 U.S. 476, 481, 482. 
Where the objective of the subsequent action likewise 
is punishment, the acquittal is a bar, because to enter- 
tain the second proceeding for punishment would sub- 
ject the defendant to double jeopardy; and double 
jeopardy is precluded by the Fifth Amendment whether 
the verdict was an acquittal or a conviction. Murphy 
v. United States, 272 U.S. 630, 632. (Footnote omitted.) 


Thereafter, in discussing the inapplicability of double 
jeopardy the Court stated, ‘‘Remedial sanctions may be 
of varying types. One which is characteristically free of 
the punitive criminal element is revocation of a privilege 
voluntarily granted.’? (Footnote omitted.) In the instant 
ease, there can be no doubt the equity proceeding for the 
revocation of a license is remedial in nature. Kemp v. 
Board of Medical Supervisors, supra; Ladrey, supra. 
Finally, this Court in Ladrey endorsed the doctrine of 
Munk v. Frink, supra. There, the court held that acquittal 
upon an indictment charging abortion is not a bar to revo- 
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eation proceedings brought upon the same grounds. See 
also, In re Smith, supra. | 

Nothing is more patent than that the equity proceeding 
is not barred by the doctrine of collateral estoppel or 


res judicata. 
IV 


EVIDENCE PROPERLY ADMITTED IN EVIDENCE IS SUFFICIENT 
TO SUPPORT THE FINDING THAT APPELLANT COMMITTED 
THE ABORTION 


Appellant contends that testimony adduced by appellee 
in the equity proceeding amounted to a violation of the 
pre-trial order, and that the evidence in toto, some of which 
is challenged as inadmissible, is insufficient to support the 
findings that appellant committed the abortion (Br. 12-15). 
The record belies such contentions. 

That the evidence adduced at trial, overwhelming in 
nature as reflected in the counterstatement, was introduced 
according to the pre-trial order, filed April 2, 1958, is 
patent from the record. Specifically, the pre-trial order 
recites, inter alia, ‘‘Within 10 days counsel will exchange 
list of witnesses.’’? Thereafter, on April 15, 1959, the 
District Court noted that such a list had not been tendered 
by appellee, ordered such be done since appellee indicated 
at pre-trial that it ‘‘intended to call witnesses and not 
merely rely on the record and transcript of the’’ criminal 
proceedings, and continued the trial for such purpose. 
Thus, it appears, contrary to appellant’s contention (Br. 
15), there was no ‘‘alteration of the pre-trial order’’ and 
Rule 16, F.R.Civ.P., was complied with. In this view, 
Daitz Flying Corp. v. United States, 4 F.R.D. 372 (E.D. 
N.Y. 1945), is inapplicable to the facts of the instant case. 

In any event, Rule 16, specifically provides that the 
District Court may alter the pre-trial order to prevent 
manifest injustice. Thus, for a second reason, the trial 
court properly admitted testimony of the witnesses called 
by appellee. 

The evidence properly adduced, as detailed in the coun- 
terstatement, reflects that Fleecie Lovelace was one and 
one half months pregnant at the time she first called on 
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appellant, determined to have some physician perform an 
abortion. Prior to visiting appellant Fleecie had tried 
other physicians, including her private physician. Appel- 
lant was fully apprised of Fleecie’s intention not to have 
a third child, after which he prescribed ergot apiol on two 
oceasions, knowing that the drug ordinarily caused con- 
tractions of the uterus, especially after ten days of preg- 
nancy and was therefore capable of causing an abortion. 
On neither occasion did appellant perform an examination 
of Fleecie. Nor did appellant inquire to ascertain whether 
retarded menstruation was due to other illness or physical 
conditions. 

Finally on her third visit appellant conducted a physical 
examination and determined by such that Fleecie was 
pregnant, then about three months. An X-ray upon her 
first visit would have revealed the same condition. 

According to Fleecie, appellant negotiated a fee of $200 
for the perpetration of the abortion, would not reduce his 
fee charged and directed Fleecie to return for the agreed 
purpose. Until then and including that third visit, appel- 
lant had not, according to Fleecie, charged a fee. In fact 
she testified that no fee was paid except the $200, given 
her, about the same time, by her boy friend with whom she 
had been intimate. Appellant admits that no fee was paid, 
denying that the fourth visit ever occurred. 

Appellant’s response to Fleecie’s first call on the day 
on which she entered the hospital, and his conduct and 
opinion at the time of such visit lends credence to Fleecie’s 
testimony. Appellant’s failure to respond to other calls 
of his patient for three prior visits, and to personally 
cause her actual admission to a hospital for his treatment 
fall in the same category. The general manner of his 
equivocation and contradiction detailed in the counter- 
statement is also significant. 

It is equally significant that appellant corroborated 
Fleecie’s testimony in material respects with regard to 
time, place and circumstances, as well as that of Dr. 
Rovner to the effect that Fleecie had suffered an unnatural 
abortion. Appellant conceded no less, and agreed with 
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the court the sole question was whether appellant was the 
perpetrator. | 

From the foregoing the issue for the trial court was 
simple. As stated by the Court, only a question of credit 
bility was presented. Such a question, though otherwise 
proved by appellee was limited by appellant’s concession. 
Appellant’s corroboration of important circumstances show- 
ing Fleecie’s intent to have an abortion rendered the Dist 
trict Court’s task even easier. 

Upon the basis of the foregoing, suffice it to add the 
language adopted by this Court in Ladrey, supra, is 
apposite here. There, the Court stated, Id., 261 F.2d at 69: 


conflict which it was singularly the duty of the tria 
judge to resolve. Our review discloses substantia 
evidence of record from which the trier might fairly 
conclude that the decedent had been aborted and that 
the appellant had undertaken to, and did, perform 
whatever acts were involved ... We cannot say that the 
court’s findings have been shown to be clearly 
erroneous, indeed a careful examination of the tran- 
script leads us to agreement with the findings of the 
trier and the conclusions based thereon.”’ | 


“The trial court’s findings of fact emerged from 


See also Appellee’s brief in Ladrey, supra, pp. 11-13. Cf. 
the circumstances pp. 13-19. 

Hence, assuming arguendo, inadmissible evidence was 
introduced during the equity proceeding, no prejudice re- 
sulted therefrom, Certainly not ipso facto, as this Court 
held long ago. United States ex rel. Knight v. Ballinger, 
35 App. D.C. 429 (1910) ; aff’d, United States ex rel. Knight| 
v. Lane, 228 U.S. 6 (1913). There, this Court stated the' 
doctrine thusly, 35 App. D.C. 429, 436: 


‘It is well settled that the improper admission of 
evidence in trials by a court, without a jury, does 
not, of itself, constitute reversible error, as the im- 
properly admitted evidence will be rejected by the 
appellate court, and the cause decided if it were not 
in the record.”’ 
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Similarly, with respect to review of an equity proceeding, 
another circuit declared in Casey v. United States, 8 F.2d 
709, 710 (3rd Cir. 1925) : 


“‘Admission of incompetent evidence in a suit in 
equity is no ground for reversal, where it appears that 
the decree is supported by other competent evidence. 
There being no jury present, the incompetent evidence 
was not prejudicial. It is a well-recognized rule that 
a judgment will not be reversed because of error when 
it appears that no harm has resulted to the complaining 
party.’’ 


Ergo, it follows that admission of testimony of the police 
officer re the intentions of parties found in appellant’s 
office, complained of by appellant (Br. 15) does not re- 
quire reversal,” cf, Harrod v. United States, 58 App. D.C. 
254, 29 F.2d 454; evidence of the finding of misconduct is 
sufficient otherwise. 

Moreover, the trial court stated, while sitting in equity, 
that it would not give consideration to any evidence 
adduced unless material (J.A. 32). Cf. United States ex 
rel, Knight v. Ballinger, supra; Casey v. United States, 
supra. 

Finally, it is submitted that appellant’s suggestion of 
perjury committed by either Fleecie Lovelace or Dr. Rovner 
is not justified by the record. Before seeing Dr. Rovner, 
Fleecie talked with an intern to whom she made a report 
(J.A. 27). Fleecie testified she gave a report to a ‘‘doctor’’ 
(J.A. 22)."* It doesn’t follow that either of the witnesses 
who testified committed perjury. In any event, the issue 
was a question of credibility for the trial court properly 
resolved adversely to appellant in view of the identifica- 
tion of appellant at trial and the complete cireumstances 
adduced. See Miller v. United States, 83 U.S. App. D.C. 
367, 169 F.2d 967 (1948). 


15 Appellant cannot complain of the admission of the transcript of the 
criminal proceeding, since he desired its admission. (R. Appellant’s pre-trial 
statement.) 


16 The joint appendix shows no more. 
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Moreover, to attempt to secure the name of a licentiate 
who performed an abortion determined not alone from 
history, but also the resulting infection, is a duty of the 
doctors of the hospital and the Police Department as well. 
Abortions are at least illegal and some have produced death. 
Ladrey, supra. Fleecie testified her accusation was true 
then, as at trial. No error resulted from whatever conflict 
existed. Miller v. United States, supra. 

Suffice it to add, the accumulated filth of appellant’s 
office and the rusty condition of instruments testified to 
by the officer, were as admissible in evidence as the 
25 catheters, about which appellant does not complain. 
These conditions were seen and observed by the officer 
when lawfully on the premises, after the abortion. The 
were relevant to prove the condition of appellant’s treat- 
ment room in which Fleecie testified she received the abor- 
tion, proved to be infected, Cf. Harrod v. United States, 
supra. In any event, none of the testimony of the police 
officer is necessary to sustain the findings of the equity 
court. A fortiori, the small segment claimed inadmissible 
does not require reversal. 

From the record, it is therefore patent, appellant has 
failed in demonstrating that the findings of the equity 
court are ‘‘clearly erroneous,’’ as required by Rule 52(a) 
F.R. Civ. P. 


CONCLUSION 


Wherefore, it is respectfully submitted that the judgment 
appealed from be affirmed. 


Oxtver Gascu, 
Umited States Attorney. 


Cart W. Beucuer, 
Harry T. ALEXANDER, 
Assistant United States Attorneys, 
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Whether appellant’s conviction for second degree mur- 
der must be reversed because the trial court excluded 
“character” testimony that the deceased, although not 
physically aggressive, ‘‘would shoot his mouth off” and 
“needle at people’’, where the appellant testified that she 
stabbed a complete stranger to death because he attempt- 
ed to rape her? 


INDEX 


Counterstatement of the Case 
Statute Involved 
Summary of Argument 


Argument: 
I. The Trial Correctly Excluded The Proffered Char- 
acter Testimony 
A. This Court should rule that evidence of the de- 
ceased’s character, unknown to the defendant at 
the time of the homicide, is inadmissible 
B. Should this Court adopt the rule contended for 
by appellant, it would have no application in the 
instant case 
II. Any Error Committed Was Harmless... 


Conclusion 


6 S. 319 (1899) 
U.S. App. D.C. 172, 188 F.2d 


Havard v. State, 
Jones v. State, 
Marshall v. Uni 


State v. Velsir, 
State v. Rutledg 


OTHER REFERENCES 


I WicMorE, EVENCE § 63 (1940) 
I WIGMORE, EVIDENCE 467 (1940) 
Rule 52(b), F. R. Crim. P 


United States Court of Appeals 


For tue District or Cotums1a Circuir 
No. 15,389 


Martie M. Evans, apPELLANT 
v. 


Unirep States oF AMERICA, APPELLEE 


Appeal From the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


This is an appeal from a second degree murder con- 
viction upon an indictment for first degree murder filed 
in the District Court for the District of Columbia on, 
July 6, 1955 (J.A.1). After trial before a jury appellant 
was sentenced on January 18, 1956, to five to twenty | 
years imprisonment (J.A. 86). A new trial is now sought 
upon the sole ground that the court below committed 
reversible error in excluding certain testimony of the 
character of the deceased, even though such character 
was unknown to appellant at the time of the homicide. 


(a) The homicide 


It was undisputed at trial that Carl Van Naamen was | 
stabbed to death with a knife by appellant during the 


(1) 
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early morning hours of May 1, 1955. Appellant testified 
that while walking the street alone at about five o’clock 
in the morning, with a knife in her pocket, she was ap- 
proached by the deceased, who asked her if she was “out 
for some sport’? (J.A. 44-5). Although she replied in the 
negative, the deceased grabbed her by the arm and tried 
to show her “some kind of folder” (J.A. 45-6). She pulled 
loose, and crossed the street (J.A. 47). The deceased 
followed, said something obscene, and grabbed appellant 
(Appellant testified: “I can’t remember how he grabbed 
me. All I know he grabbed me around my waist some 
kind of way. I don’t know how. I can’t say how”.) 
(J.A. 48). The two then, in the words of appellant, 
“‘tussled” and “passed licks’’ (ibzd.). They ended up on 
the ground. Appellant testified that she finally got loose 
and ran back to her apartment (J.A. 50). She could not 
remember taking her knife out or stabbing appellant, 
although she did not deny stabbing him (J.A. 49-50). 
Nor did appellant know whether deceased was drunk or 
sober (J.A. 52). Appellant denied being with anyone at 
the time, or talking to anyone in the area (J.A. 55-57). 
She admitted a prior conviction for assault and battery 
with intent to kill (J.A. 52). 

Appellant’s account of the homicide was flatly contra- 
dicted by three impartial eye witnesses, who, prior to the 
homicide, had never seen either appellant or the deceased. 
All three were residents in the area in which the killing 
took place. The first such witness, John Branch, testified 
that he saw appellant get out of a car with two other 
women and call to the deceased, who was walking on the 
opposite side of the street (J.A. 8-10). The witness said 
that a fifth person (a man) approached, and the five 
stood on the corner and talked (J.A. 10). The witness 
then left the area. He returned five or ten minutes later 
and did not see the deceased but did see the appellant, 
the two other women who had been with her, and the 
second man who had joined the group on the corner. 
The second man was holding the appellant around the 
waist. Appellant was trying to break loose, and when 
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she did she ran to a tree and stuck what appeared ta be 
a knife into it. (J.A. 11-13; Tr. 87.) Appellant then ran 
away and was followed by the two other women (J A, 
12). The witness observed the body of the deceased lying 
on the street about twenty feet from the tree in which 
he had just seen the appellant sticking a knife (J.A. 13). 

Tim Lewis testified that he too had observed the appel- 
lant talking with the deceased, first alone, and then with 
two other women and a man (J.A. 14-15). He stated 
that the five started to argue among themselves, dnd 
then began to fight (J.A. 16). The witness said a it 
appeared as if all four were fighting the deceased (ibi ae 
When they stopped fighting, the second male (not the 
deceased) had hold of the appellant, and the deceased 
was lying on the ground (J.A. 17). 

Louise Elizabeth Tompkins testified that on the morn- 
ing in question she was awakened in her house by loud 
noises, and heard someone yelling “turn me loose, turn 
me loose” (J.A. 20). She looked out the window and 
saw the appellant being held by a man. Later she saw 
the appellant with two other women enter her yard and 
observed the appellant fall. Appellant’s female com- 
panions asked her if she was hurt and then told her to 
“get up”. The three ran down the street, and were fol- 
lowed by a man (not the deceased), who was walking after 
them. (J.A. 20-21.) 

The knife used by appellant to stab the deceased was 
found near a tree not far from the body. The tree had 
a tear in its bark, and the blade of the knife was brokén 
off at its base. (J.A. 26.) 

Willie Stinnie, an acquaintance of appellant for about 
a& year and a half, testified that appellant told him she 
had to cut up a fellow who had grabbed her that night, 
and that she did not know how badly she had cut him 
(J.A. 29). 

Dr, Richard Rosenberg, Deputy Coroner, performed an 
autopsy on May 1, 1955, at 12:30 P.M., and stated that 
the cause of death was multiple stab wounds, one of 
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which entered the heart, the others severing large vessels 
in the leg (J.A. 3-4). 


(b) The excluded character testimony 


Appellant’s counsel asked a defense witness what the 
deceased’s “general reputation for consumption of alco- 
holic beverages’’ is, and the court sustained the govern- 
ment’s objection thereto’ (J.A. 38). Counsel for appel- 
lant then went to the bench and proffered the following 
“character’’ testimony: the decedent drinks ‘‘a great 
deal” but is not “belligerant” when drunk; when drunk 
or sober the deceased “would shoot his mouth off and 
needle at people”, but not for the purpose of creating any 
“difficulty’’; the deceased was not a ‘‘physical type of 
aggressor”. Counsel added that the deceased’s “reputa- 
tion among these people and all the people I have spoken 
to is quite good, with the exception of one person, it is 
good” (tbid.). Counsel conceded that appellant knew 
nothing of deceased’s reputation, but contended that 
such testimony would tend to corroborate her defense of 
self-defense. The court stated that such testimony would 
not tend to corroborate appellant’s testimony that the 
deceased “had a quick mouth” on the morning in question, 
and sustained the government’s objection. (J.A. 41.) 

A second proffer was made by appellant of the testi- 
mony of the decedent’s wife, as follows: 


“She would testify to the effect that Carl Jacques 
Van Naamen was ill mentally, not insane, do not mis- 
understand, that he—the easiest way of putting it, 
perhaps, is that he was a lost soul who wanted to be 
with people, get along with the rest, and did not 
know how to do it; that at times, that he would like 
to drink and at times on drinking and otherwise he 
would even go to the extent of being psychotic, per- 
haps, and with her at least she would know—acted 
belligerant and in a really bellicose type of manner’’. 
(J.A. 42.) 


1 Appellant testified she could not tell whether deceased was 
intoxicated. Other testimony indicated that he probably was. See 
note 12, infra. 
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The court ruled that such testimony was irrelevant 
(J.A. 438). 


STATUTE INVOLVED 
Title 22 D.C.C. § 2403—Murder in second degree: 


Whoever with malice aforethought, except as pro- 
vided in sections 22-2401, 22-2402, kills another, is 
guilty of murder in the second degree. 


SUMMARY OF ARGUMENT | 
| 


The rule allowing testimony of uncommunicated threats 
to be admitted into evidence in support of a plea of self- 
defense in murder prosecutions should not be extended 
to include evidence, unknown to the accused at the 
time of the killing, that the deceased was of a violent|or 
dangerous character. Such testimony is entirely too re- 
mote to warrant the transformation of murder and as- 
sault trials into character contests between the deceased 
and the accused. | 

However, even if such a rule were adopted, it would 
have no application to the instant case. Appellant did 
not testify that she killed the decedent because of words 
he used. She testified that she stabbed the deceased, a 
total stranger, because he attacked her. Character testi- 
mony that the deceased was a verbally aggressive per- 
son is totally irrelevant to the issue of whether appellant 
did in fact kill because she was in fear of being raped. 


ARGUMENT | 

I 

The Trial Court Correctly Excluded The Proffered 
Character Testimony 


A. This Court should rule that evidence of the de- 
ceased’s character, unknown to the defendant at the 
time of the homicide, is inadmissible. 


Grifin v. United States? established that in murder 


787 U.S. App. D.C. 172, 188 F.24 990 (1950). 
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prosecutions the defense may introduce evidence of 
threats made by the deceased against the defendant even 
though the defendant had no knowledge of the threats. 
Such evidence, the court ruled, is admissible to support 
the defense of self-defense, for it tends to corroborate the 
accused’s testimony: that the decedent had been the ag- 
gressor. Evidence of uncommunicated threats could not, 
of course, be admitted to show a reasonable apprehension 
on the part of the accused that the deceased was about to 
do him serious bodily harm, the threats never having 
been brought to the knowledge of the accused. The pro- 
bative value of uncommunicated threats arises from the 
assumption that one who has declared his intent to harm 
another is likely to attempt to carry out his threat. 

It is appellant’s position that this rationale is equally 
applicable to character evidence showing a predisposition 
toward violence. Thus, appellant urges, a defendant 
should be permitted to prove the dangerous character 
of the deceased* since one who has a reputation for 
violence is likely to do violence and therefore is likely to 
have been the aggressor.* This precise argument was 
considered in State v. Barrett, 240 Mo. 161, 144 S.W. 485, 
489 (1912): 


It is argued that, as uncommunicated threats were 
admissible to explain the conduct and demeanor of 
the deceased at the time of the homicide, and to show 
who was the aggressor, by analogy, testimony show- 
ing that deceased was a dangerous man should be 
admitted for the same purpose, but there is plainly 
such close connection between a threat to kill and 
an attempt to do the act threatened, and such lack 
of it between evidence of the bad character of the 


?The government of course is forbidden to prove a crime by 
showing a criminal predisposition. If the deceased were on trial 
for attetmpted rape, surely this kind of evidence would not be 
admissible. 


4 Appellant states that even specific acts of violence would be 
admissible (Br. 11-12). Plainly, they would not be admissible in 
this jurisdiction, Marshall v. United States, 45 App. D.C. 373, 
383 (1916). 
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deceased, unknown to the defendant, and the homi- 
cide, that the competency of the former cannot be 
considered as affording a reason for the competency 
of the latter. | 
To permit the accused to introduce character evidence 
of the deceased, of which the accused has no knowledge, 
would require that the government be allowed not only to 
introduce evidence of the peaceable character of the de- 
cedent,® but evidence of the dangerous character of! the 
accused as well.° The trial would thus be transformed 
into a character contest between the deceased and | the 
accused. Much of this evidence might well tend to/un- 
duly: influence the jury, either for or against the defend- 
ant. The slight probative value of such evidence, if it 
can be said to have any probative value at all, does jnot 
justify its admission, when weighed against the harmful 
result it could have in the rendering of a verdict fair 
to both the government and the accused, | 
This issue apparently has not arisen before in this 
jurisdiction. Some state courts allow such evidence to be 
introduced, but with certain restrictions and qualifica- 
tions. See cases cited in appellant’s brief, p. 11. Other 
courts follow the rule, which we believe far better, that 
such evidence is not admissible. See State v. Velsir,| 61 
Wyo. 476, 159 P.2d 371 (1945) ; People v. Keys, 62 Cal. 
App. 2d 903, 145 P.2d 589 (1944); State v. Padula, 106 
Conn. 454, 138 A, 456 (1927); Havard v. State, 99 Tex. 
Cr. 301, 269 S.W. 89 (1925); People v. Rodawald, 177 
N.Y. 408, 70 N.E. 1 (1904); Copeland v. State, 41 Fla. 
320, 26 S. 319 (1899) ; Marts v. The State, 26 Oh. St. 162, 
168 (1875); cf. State v. Barrett, supra. 


5 State v. Rutledge, 243 Io. 179, 47 N.W. 2d 251, 262 (1951) ; 
Commonwealth vy. Weatherwax, 166 Pa. Super 586, 73 A.2d 427 
(1950). 


°I WIGMORE, EVIDENCE, § 68 (1940). 
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B. Should this Court adopt the rule contended for by 
appellant, it would have no application in the in- 
stant case. 


(1) No evidence was profered that the deceased had 
a reputation for being violent, dangerous or sexu- 
ally aggressive. 


As evidenced from the Wigmore quotation contained in 
appellant’s brief (p. 11), in those jurisdictions admitting 
uncommunicated character evidence “the trait of charac- 
ter must be that of quarrelsomeness, turbulance, or vio- 
lence”.’? Thus, courts which would admit such evidence 
have excluded evidence of an ‘“‘uncompromising” char- 
acter® or of “‘general bad character”.® In the instant 
case appellant did not proffer testimony that would have 
shown deceased to have been a violent or dangerous per- 
son. In fact, in defense counsel’s own words, the dece- 
dent was not regarded as “belligerant’’ and was not the 

“physical type aggressor”. Counsel himself commented 
that the decedent’s reputation “among these people and 
all the people I have spoken to is quite good, with the 
exception of one person, it is good’’ (J.A, 38). The only 
adverse character trait suggested was that the decedent 
‘‘would shoot his mouth off and needle at people’? (J.A. 
40). Surely this is not the kind of ‘“‘character trait” 
generally associated with rapists. 

In addition to the proffered “character’’ evidence just 
described, the testimony of the deceased’s wife was 
offered by appellant. Counsel stated that she would testi- 
fy that the deceased “was a lost soul who wanted to be 
with people, get along with the rest, and did not know 
how to do it” and that “he would like to drink and at 
times on drinking and otherwise he would even go to the 
extent of being psychotic, perhaps, and with her at least 
she would know—acted belligerent and in a really belli- 


7] WIGMORE, EVIDENCE 467, n.1 (1940). 
8 Jones v. State, 38 Ala. App. 325, 88 S.2d 68 (1955). 
® Anderson v. State, 30 Ala. App. 124, 2 S.2d 461 (1941). 
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vose type of manner’? (J.A. 42). Initially, it is clear 
that this proffer is not of character testimony, but |is 
rather a general description of the deceased’s personality 
given by his estranged wife. Aggressiveness is ascribed 
to the deceased only in his attitude toward his wife. 
Appellant cannot avoid her own prior proffer of testi- 
mony that the deceased was not belligerant or physically 
aggressive (J.A. 10). The limitations placed by this 
Court on the introduction of character evidence to prove 
reasonable apprehension of an attack apply: equally te 


the introduction of character testimony to prove who t 
aggressor was: 


True enough, in support of appellant’s plea of self- 
defense and as showing a reasonable apprehension 
on his part that deceased was about to do him serious 
bodily harm, evidence of deceased’s violent or dan- 
gerous character might have been given, and likewise 
also evidence that he habitually carried firearms 0 
other deadly weapons, but the rule has never Ai 
held to embrace proof of general character or even 
proof of crimes—except crimes of violence. Prestan 
v. United States, 65 App. D. C. 110, 80 F.2d 702, 703 
(1935). (Emphasis supplied.) 

Thus, even if this Court were to adopt the rule tha 
uncommunicated character for aggressiveness is admissi- 
ble, no such testimony was offered in this case, and hence 
no error was committed. 


(2) The proffered character testimony—that appellant 
was verbally aggressive—does not have the slight- 
est probative value. 


Those jurisdictions allowing the introduction of uncom- 
municated character do so on the theory that such evi- 
dence tends to corroborate the accused’s testimony that 
the deceased was the aggressor. Examination of the 
cases cited in appellant’s brief bears this out. For eX+ 
ample, in State v. Morris (Br. 11)™ the court ruled ad- 


10 Shortly before his death, deceased’s wife file a suit for divorce 
based upon desertion (J.A. 42). 


1100 Ohio App. 307, 186 N.E. 2d 653 (1954). 
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missible testimony that the deceased had a reputation 
for “being quick with a knife” after the defendant testi- 
fied that the deceased had first threatened to kill him and 
then started toward him in a threatening manner with 
a knife in his hand saying ‘‘I’m going to kill you this 
evening or you kill me”. 

In this case the only character testimony proffered was 
that the deceased “would shoot his mouth off and needle 
at people, not in his mind of creating any difficulty’’ 
(J.A. 40). What was the defense in this case? Appel- 
lant testified that she was actually assaulted by appellant, 
and thought he was going to rape her. Hence, she did 
what she did not because she was verbally “needled”, but 
because of an immediate physical assault upon her. The 
conclusion is inescapable that the proffered testimony 
was not even remotely relevant to appellant’s defense, 
and therefore the trial court properly excluded it as 
irrelevant. 


Il 


Any Error Committed Was Harmless 


Assuming the so-called character testimony should have 
been admitted, its exclusion was harmless error. Rule 
52(b), F.R.Crim.P. Appellant’s account of the events 
leading up to the homicide was flatly contradicted by 
three eye witnesses. See counterstatement, pp. 12-3. 
Each of these witnesses knew neither the deceased nor 
appellant, and the record suggests no reason for their 
giving perjured testimony. Evidence of guilt was over- 
whelming. Appellant’s defense, that she thought she was 
being attacked by the deceased, could not have been 
aided by the proffered character testimony, which pic- 
tured the deceased as one who, although verbally aggres- 
sive, was not physically aggressive. If anything, the 


122 The jury did have before it undisputed evidence that the de- 
ceased was probably intoxicated at the time of the killing, al- 
though appellant testified she did not know whether the deceased 
was “drunk or sober”. Tr. 522-528; 561-564; J.A. 52. 
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“character”? testimony, which also characterized the de- 
ceased as a “‘lost soul” whose general reputation was 
good, would most likely have prejudiced the defense. 


CONCLUSION 


Wherefore, it is respectfully submitted that the judg- 
ment of the District Court be affirmed. 


OLIVER GASCH, 
United States Attorney. 


CARL W. BELCHER, 

Louis M. KaPLan, 
Assistant United States 
Attorneys. 
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